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Interval619 data are critical to detennining whether a BOC provides equivalent access to ass
because such data are "direct evidence ofwhether [a BOC] takes the same time to complete
installations for competing carriers as it does for [itself], which is integral to the concept of
equivalent access. "620 The Commission also recognized, however, that data showing average
installation intervals, on its face, may erroneously suggest discriminatory conduct by a BOC
because of underlying flaws in the manner in which the data iscalculated.621 Such flaws may
result in average installation intervals that appear to be longer for competing carriers than for a
BOC, even though the BOC may be provisioning services for competing carriers in a
nondiscriminatory manner. In the Ameritech Michigan Order, therefore, the Commission asked
Ameritech to explain any underlying flaws in its average installation data by, for instance: (I)
excluding transactions for customers that requested due dates beyond the first available due date;
and (2) disaggregating by service types to account for the impact that different types of services
may have on the average installation interva1.622 At the same time, the Commission found that
data on Missed Appointments (Due Dates Not Met) could be helpful "to explain any
inconsistencies between the average installation intervals for [a BOC] and other carriers. "623 The
Commission explained that evidence that due dates are offered to a BOC's retail units and to
competing carriers on a nondiscriminatory basis has probative value, although it found that
Ameritech had not sufficiently explained its proposal for submitting such evidence for the
Commission to detennine whether it would be an adequate substitute for actual installation
interval data.624

195. In the OSS Performance Measures NPRM, the Commission tentatively concluded
that the Average Completion Interval and Percentage of Due Dates Missed metrics are most
probative in assessing whether an incumbent LEC processes and completes orders from
competing carriers in the same time frame in which it processes and completes its own retail
orders.625 The Commission tentatively concluded that both of these measurements are necessary
to ensure that the incumbent LECs are not able to mask discrimination and, therefore, are
necessary to provide a complete picture ofan incumbent LEC's ability to complete orders for

619 We will use "Average Installation Interval," "Average Completed Interval," and "Average Completion
Interval" interchangeably for purposes of this discussion.

620

621

621

623

Ameritech Michigan Order, 12 FCC Rcd at 20633·34..

Jd. at 20632·33.

Jd. at 20633.

Jd..

-

624 Jd. The Commission also stated that data on the percentage of installations completed within a certain number
of days may be useful, even though such data could mask discriminatory conduct. See id. at 20631-32.

625 Performance Measurements NPRM, 12 FCC Rcd 12842-43. The Average Completion Interval compares the
average length of time it takes an incumbent LEC to complete orders for competing carriers with the average length
of time it takes to complete comparable incumbent LEC retail orders. The Percentage of Due Dates Missed seeks to
determine whether the agreed-upon due dates for order completion are equally reliable for orders placed by
competing carriers and orders placed by an incumbent LEC's end user customers. Jd.
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competing carriers in a nondiscriminatory manner.626

(ii) Discussion

FCC 99-404

196. For the reasons set forth below, we conclude that Bell Atlantic provisions UNE-P
and resale orders to competitors in substantially the same time and manner that it provisions
these orders to itself. To demonstrate parity in the provision ofUNE-P and resale service orders,
Bell Atlantic provides two performance measurements, the Average Completed Interval and
Percentage of Missed Appointments, and the retail analogues for these measurements.627

197. Provisioning Processes. Based on the evidence in the record, we conclude that
Bell Atlantic demonstrates that it provides nondiscriminatory access to its provisioning
processes. Specifically, we find that Bell Atlantic provides competitive LECs and its retail
operations with equivalent access to information on available service installation dates. For non­
dispatch orders,628 Bell Atlantic asserts that it makes available the same set of standard intervals
for competing carriers and its retail representatives.629 A competitive LEC's customer
representative can, for instance, offer a customer "same day" service for services such as Call
Waiting, just as a Bell Atlantic retail representative can.6JO For orders requiring dispatch of a Bell
Atlantic service technician, competitive LECs have access to the same Smarts Clock system as
do Bell Atlantic retail representatives.6J1

198. Our conclusion is buttressed by KPMG's finding that overall, Bell Atlantic's
provisioning processes for competing carriers are provided at parity with its retail operations.6l2

626 Id. at 12844.

627 Bell Atlantic also provides other perfonnance measurements, including Percent Completed within "X" Days,
Percent Missed Appointments, Average Delay Days, and Percent Installation Troubles reponed within "X" Days.

621 Non-dispatch refers to orders for which no field work was needed for provisioning by a Bell Atlantic
technician. Dispatch orders require a technician to be dispatched in order to fulfill the order. Bell Atlantic
Dowell/Canny Decl. at para. 59; see also Performance Measurements NPRM, 12 FCC Rcd 12841 n.71.

629 Bell Atlantic Dowell/Canny Decl. at para. 63. Standard intervals are the minimum number of days that Bell
Atlantic offers for the provision of service for orders not requiring dispatch. They vary according to the type of
products and services being ordered. For example, the product Remote Call Forwarding has a standard interval of
two days, while Call Waiting can receive same day service (if ordered before 3:00), and Caller 10 has a standard
interval of four days. Therefore, if a customer orders Caller 10, Bell Atlantic says that the earliest it can provision
the customer is four days later. Bell Atlantic Dowell/Canny Decl. at para. 63 & Attach. B, App. L at 143.

6JO Bell Atlantic Dowell/Canny Dec. at para. 63.

~-

6JI Smarts Clock is a calendar ofavailable appointment dates for orders requiring dispatch. On the calendar a red
mark indicates that Bell Atlantic has reached its capacity for that day; a yellow mark indicates that Bell Atlantic is
close to reaching capacity, but is still accepting due date requests; a green mark indicates that Bell Atlantic has
sufficient capacity that the carrier's due date request for that day will likely be accepted. Bell Atlantic
Dowell/Canny Dec!. at para. 63; Bell Atlantic Dowell/Canny Reply Dec!. at para 53.

612 The only test criterion to receive a "Satisfied with Qualifications" concerned the assignment of skilled
personnel to the Regional CLEC Coordination Center (RCCC). It received this qualification because "Bell Atlantic
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As part of its independent test of Bell Atlantic's ass, KPMG conducted a thorough assessment
of Bell Atlantic's provisioning systems.633 KPMG examined the performance of these systems in
analyzing and routing orders, handling problems with orders, coordinating the work ofdifferent
centers, loading translations into the switch for non-designed services (e.g., POTS, ISDN), and
scheduling the work needed for dispatch and designed services. KPMG interviewed Bell
Atlantic personnel, reviewed documentation, observed daily operations, and reviewed sample
order files, in twelve centers involved in provisioning.634 KPMG concluded that Bell Atlantic
satisfied all test criteria for the provisioning function. 6JS

199. We also find that Bell Atlantic provides requesting carriers with the same level of
confidence as its own retail operations that the due date promised to customers will be the actual
due date that the BOC assigns to the order when it is processed.636 Some commenters
nevertheless argue that Bell Atlantic does not provide nondiscriminatory treatment in its
provision of confirmed due dates.637 We acknowledge that there is evidence that some orders
receive confirmed due dates later than was requested. For example, KPMG found that 9.7
percent of its test orders submitted through the EDI interface received confirmed due dates later
than was requested.6J8 In addition, as discussed more fully below, evidence submitted by Bell
Atlantic suggests that the average confirmed due date for UNE-P orders was later than the
average requested due date by an average of 0.18 days, or 4.3 hours, for June-August 1999.639

We do not find, however, that this warrants a finding of checklist noncompliance. We find that

did not replicate the retail processes at the RCCC. However. KPMG determined that equal functionality existed."
KPMG Final Report at POPI 1 IV-282 to IV-284.

633 According to KPMG. "[t]he focus of the evaluation [was] on the activities downstream from order entry
through service activation. The objective of this test [was] to evaluate the degree to which the provisioning
environment supporting wholesale orders is on parity with provisioning for Bell Atlantic New York retail orders."
KPMG Final Report at POP) I IV-258.

634

635

KPMG Final Report at POPII IV-258 to IV-269.

KPMG Final Report at POP)) IV-284.

636 Bel/South First Louisiana Order. 13 FCC Rcd at 6280-81 (concluding that BOCs must provide equivalent
access to due dates); see also BeJiSouth Second Louisiana Order, 13 FCC Rcd at 20667; Bel/South South Carolina
Order. 13 FCC Rcd at 629-30; Ameritech Michigan Order. 12 FCC Rcd at 20639-41.

6J7 AT&T Crafton/Connolly Aff. at paras. 74-5; Covad ConleylPoulicakos Dec\. at para. 24; MCI WorldCom
LichtenbergiSivori Decl. at para. 68; CoreComm Comments at 13-14; Prism Comments at 9 n.16. Both AT&T and
MCI WorldCom claim that they normally request longer intervals than the standard interval because of the problem
of getting the due date they request. MCI WorldCom LichtenbergiSivori Dec\. at para. 68; AT&T PfaulKalb Aff. at
para. 143.

638 KPMG also found that 2.4 percent of its test orders received confirmed due dates earlier than requested.
KPMG Final Report at POPS IV-I 13 & Table IV-S.16.

6)9 Bell Atlantic provides a study that examined the reasons why Average Completed Intervals for competing
carriers might be longer. This study demonstrates that the average completed interval is longer than the average
requested interval. for UNE-P orders. Bell Atlantic GertnerIBamberger Decl. at Table 2. As we discuss below. we
assume that the confirmed due dates are the same as the completed dates. Bell Atlantic GertnerlBamberger Reply
Decl. at I n.1.
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the 4.3-hour average disparity between requested and confinned due dates is not large enough to
be competitively significant. We believe consumers are much more sensitive to whether their
service is being installed on the arranged appointment date, as opposed to whether their
appointment is set a little later after the originally requested time. 64O We note that because 90
percent ofKPMG's EDI UNE-P orders received confinned due dates no later than requested,
KPMG detennined that it was satisfied that Bell Atlantic provisions confinned due dates
consistent with KPMG's requested due dates on its test orders.641 Thus, we agree with the New
York Commission that Bell Atlantic provides competing carriers with confinned service
installation dates in a nondiscriminatory manner.642

200. Due Dates Met. The record evidence also demonstrates that Bell Atlantic is
meeting the service installation dates for competitive LEC customers at higher rates than for its
own retail customers. The Percent Missed Appointment metric measures the percentage of
confinned appointments that Bell Atlantic has missed due to its own fault. Specifically, the data
demonstrate that, over a four month period, Bell Atlantic has consistently met a higher
percentage of installation appointments for competing carriers than for itself.643

201. In addition, the evidence demonstrates that Bell Atlantic perfonns service
installations for competitive LEC customers at a higher level of quality than for its own retail
customers. The metrics "Percent Installation Troubles Reported Within 7 Days" and "Percent
Installation Troubles Reported Within 30 Days" show the quality of Bell Atlantic's service
installations by measuring customer troubles reported within 7 and 30 days, respectively.

640 As the Commission has stated before, we would be concerned if we saw that confirmed due dates were set
significantly later than was requested. See Bel/South Second Louisiana Order, 13 FCC Rcd at 20667; Ameritech
Michigan Order, 12 FCC Rcd at 20639-41; Bel/South First Louisiana Order, 13 FCC Rcd at 6280-81; Bel/South
South Carolina Order, 13 FCC Rcd at 629-30.

641 KPMG was "Satisfied" with orders submitted through the GUI, and "Satisfied with Qualifications" for orders
submitted through the EDI interface. KPMG Final Report at POP2 IV-38-9, POP5 IV-113. No reason for the
qualification designation for EDI orders was given, although KPMG indicated in its comments that the 88 percent of
orders having confirmed due dates the same as the due date requested was a key factor in its analysis. KPMG Final
Report at POP5 IV-I 13.

64" The New York Commission states that "[t]he record before [them] does not suggest that [competing LECs]
have been having problems receiving intervaJs for platform orders as requested or within the standard intervals set
forth in the Carrier-ta-Carrier guidelines. MCI WorldCom acknowledged that because it requested longer intervah
for certain UNE-P products, [Bell Atlantic's] overall average interval offered and completed metrics may be longer
than they otherwise would be. Moreover, [Bell Atlantic'S] good missed appointment performance demonstrates thaI
it is meeting requested intervals." New York Commission Comments at 69 n.1.

643 For example, in September Bell Atlantic missed appointments for 0.03 percent of competing carriers' non­
dispatch UNE-P orders, versus 0.79 percent of its own corresponding retail orders. For dispatch orders, it missed
8.9 percent of competing carriers' appointments and 12.1 percent of its own retail appointments. The four month
average (June through September) missed appointment rate for resale non-dispatch orders is 0.04 percent for
competing carriers, versus 0.70 percent for Bell Atlantic customers; and for resale dispatch orders it is 7.26 percent
for competing carriers versus 10.32 percent for its own retail customers. For UNE platform non-dispatch orders it is
0.04 percent for competing carriers versus 0.70 percent for its retail customers; and for dispatch orders it is 6.85
percent for competing carriers versus 10.32 percent for its retail customers. Bell Atlantic DoweIVCanny Decl.
Attach. 0; Bell Atlantic DoweIVCanny Reply Dec\. Attach. C.
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According to these metrics, a much smaller percentage of competitive LEC customers
experiences difficulties after installation, than retail customers.644

202. Average Completed Interval. In concluding that Bell Atlantic provisions resale
and UNE-P orders for competing carriers on a nondiscriminatory basis, we accord little weight to
data evidencing the average intervals in which resale and UNE-P installations are completed.
The record contains performance data that, standing alone, shows that competing carriers
experience longer average completed intervals than do Bell Atlantic retail customers. Although
these disparities are statistically significant,645 we conclude that Bell Atlantic has presented
sufficient evidence to demonstrate that the disparity between wholesale and retail average
completed intervals is not the result of discriminatory conduct, but rather is the result of factors
outside of its control and unrelated to the timeliness and quality ofBell Atlantic's provisioning
of resale and UNE-P to competing carriers. As such, we agree with Bell Atlantic that the
Average Completed Interval data is flawed and therefore, should be accorded little weight in our
analysis here.

203. According to Bell Atlantic, the disparity between Average Completed Intervals
for competitive LECs and Bell Atlantic is substantially caused by three factors unrelated to the
timeliness of its service installations: (1) competitive LECs are choosing installation dates
beyond the first installation date made available by Bell Atlantic's systems (the "W-coding"

644 For example, for resale POTS orders, in September only 0.74 percent of competitive LEC customers reported
difficulties within the first seven days of installation, compared to 3.15 percent of Bell Atlantic customers. Bell
Atlantic Dowell/Canny Decl. Attach. D; Bell Atlantic DowelllCanny Reply Decl. Attach. C.

1>45 For June through September, resale POTS orders, dispatch and non-dispatch, business and residential.
generally showed a monthly difference of a half day to a full day longer to fulfill for competitive LEC customers,
and the monthly differences were usually statistically significant, with the exception of July for residential dispatch
orders, for which the difference was not statistically significant. The four month average (June-September)
difference for resale POTS orders is 1.18 days for dispatch business, 0.80 days for dispatch residential, 0.51 days for
non-dispatch business, and 0.87 days for non-dispatch residential. Bell Atlantic DowellJCanny Dec!. Attach. D; Bell
Atlantic DowelllCanny Reply Decl. Attach. C. The difference in times was greater for UNE platform orders, for the
same time period, and were always statistically significant. Competitive LEC UNE platform non-dispatch orders
took from 0.8 to 2.0 days longer for June through August, averaging more than four months (June-September 1999)
2.43 days for competing carrier orders versus 1.09 days for Bell Atlantic orders, for a difference of 1.34 days.
Meanwhile, UNE platform dispatch orders took from 2.6 to 3.6 days longer, averaging over the four months 6.49
days for competing carriers orders versus 3.26 days for Bell Atlantic orders, for a difference of 3.23 days. Bell
Atlantic DowelllCanny Decl. Attach. D; Bell Atlantic Dowell/Canny Reply Decl. Attach. C. The Carrier to Carrier
report also contains data about how many orders were completed within ..x.. number of days for Bell Atlantic and
competitive LEC customers, with metrics provided for ..xu ranging from one to six days (the "Percent Completed
within 'X' Days" metrics). Bell Atlantic DowellJCanny Decl. at para. 61. These metrics paint a similar picture to the
average completed intervals data, of competitive LEC orders having longer completion times than Bell Atlantic
retail orders. The differences for this measure for UNE platform orders were statistically significant, for the months
of June through September. Another interval metric, which measures the time it takes for Bell Atlantic to provide

service to customers, is average delay days for missed appointments. This metric, which measures how long it takes
to complete service to a customer if the appointment has been missed, generally shows large and statistically
significant differences in performance in favor of Bell Atlantic retail customers, for both UNE and resale orders.
For example, the average delay days for UNE platform orders for September for Bell Atlantic retail customers was
4.76 days, while for competitive LEC customers it was 6.66 days.
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problem);646 (2) for non-dispatch orders, competitive LECs are ordering a relatively larger share
of services and UNEs that have long standard intervals (the "order mix" problem);647 and (3) for
dispatch orders, competitive LECs are ordering a relatively larger share of services in geographic
areas that are served by busier garages and, as a result, reflect later available due dates (the
"geographic mix" problem).648 In conjunction with its Average Completed Interval data, Bell
Atlantic submits a study by Dr. Gertner and Dr. Bamberger (Gertner/Bamberger study) to
support its claim that its Average Completed Interval data is flawed for these reasons.649 We note
that although AT& T criticized some aspects of the Gertner/Bamberger study, no comrnenter
disagrees with Bell Atlantic's assertions that its Average Completed Interval data is flawed. 6so By
submitting a study to substantiate its claims that the Average Completed Interval data is flawed,
we note that Bell Atlantic's application is quite different from BellSouth's Louisiana II
application. In that application, although BellSouth's data on its face consistently supported a
general conclusion that BellSouth provided services to competing carriers' customers in twice the
amount of time that it provided services to its retail customers, BellSouth offered no analysis or
other evidence that purported to explain why these data might be flawed or to supplement
BellSouth's showing on ass provisioning.651

646 Although Carrier to Carrier metrics are intended to exclude orders placed by competitive LECs that request
due dates later than they are offered, this is not happening due to a coding error on the part of competing carriers.
For example, if the requested due date (by the competitive LEC or by a retail customer) is later than the offered due
date, then the order is supposed to be coded with an "X". If the customer accepts the offered due date, then the
order should be coded with a "W." All orders coded with an "X" are excluded from the interval metrics. However,
if a competitive LEC fails to mark orders that request later due dates with an "X", they will be counted in the
metrics, and are likely to increase the reported completion intervals because of their longer intervals. Bell Atlantic
has found that in some categories large numbers of competitive LEC orders are incorrectly coded as "W." Bell
Atlantic Dowell/Canny Decl. at paras. 65-66. We note that in March 2000, Bell Atlantic's systems will begin to
automatically code orders requesting later due dates with an "X," thus eliminating this bias to the data. Bell Atlantic
Dowell/Canny Decl. at para. 67.

647 Bell Atlantic DowelVCanny Dec!. at para. 62. For non-dispatch orders, the offered intervals a competitive LEC
may choose depend on the service order. As described above, both Bell Atlantic representatives and competitive
LECs are given the same list of standard intervals. The standard interval varies by service requested. So, for
example, if a customer (competitive LEC or Bell Atlantic retail) asks for Call Waiting on an existing line, Bell
Atlantic offers same day service if the order is placed before 3:00 pm. If the customer wants Caller 10, the standard
interval offered is 4 days. Therefore if a large proportion of competitive LEC customers order Caller 10, while
most Bell Atlantic retail customers are only ordering Call Waiting, completion intervals will be much longer for
competitive LEC customers than for Bell Atlantic retail customers.

648 Bell Atlantic Dowell/Canny Decl. at paras. 64-65; Bell Atlantic Dowell/Canny Reply Decl. at para. 53. For
installations of service requiring dispatch of a Bell Atlantic service technician, Bell Atlantic argues that the average
completed interval data for competitive LECs is skewed because it includes a larger share of orders in areas that are
served by busier garages and, as a result, reflect later due dates available from Smarts Clock. Bell Atlantic argues
that the dates received from Smarts Clock can vary by garage location, since busier garages tend to offer later dates.
Therefore, geographic location ofthe customer can affect the completion intervals for dispatch orders. Bell
Atlantic Dowell/Canny Reply Dec\. at para. 53.

Bell Atlantic GertnerlBamberger Decl.

650

651

AT&T PfaulKalb Aff. at paras. 140-50.

Second Bel/South Louisiana Order, 13 FCC Rcd at 20683.
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204. First, we find that Bell Atlantic demonstrates that its average completed interval
data for competing carriers reflects a disproportionate share oforders with installation dates
beyond the first available date offered by Bell Atlantic (the "W-coding" problem). If competing
carriers request later installation dates more often than Bell Atlantic, then installation intervals
for those competing carriers will be, on average, longer than those for Bell Atlantic customers.
Although Bell Atlantic relies upon competing carriers to "code" orders that include requests for
longer-than-average provisioning intervals so that they can be excluded from the average
completed interval measures,6S2 the GertnerlBamberger study establishes that competing carriers
"miscode" a significant percentage of non-dispatch orders, causing those requests to be
erroneously included in the perfonnance data.6SJ Although the GertnerlBamberger study does not
address dispatched orders, we agree with Bell Atlantic that it is likely that competing carriers
similarly miscode dispatched orders for which an appointment date after the first available date is
sought/s4 which would result in longer average provisioning intervals.655 Furthennore, no
commenter seriously challenges Bell Atlantic's claim that competing carriers frequently request
installation dates beyond the first available date. Indeed, AT&T and Mel claim that they
nonnally request longer intervals than the standard interva1.6S6

205. Second, we also find persuasive Bell Atlantic's argument that its average
completed interval data for competing carriers' non-dispatch orders reflects a disproportionate
share of order types with longer-than-average standard intervals (the "order mix" problem). The
GertnerlBamberger study shows that competing carriers order a relatively larger share of non­
dispatch orders with longer-than-average standard intervals, which would result in longer

652 Bell Atlantic Application, App. A, DowelVCanny Oed at para. 66.

6SJ See Bell Atlantic Dowell/Canny Decl. at para. 66; Bell Atlantic Gertner/Bamberger Reply at paras. 3-4 &
Table I. The Gertner/Bamberger study used a randomly chosen sample of "W" coded non-dispatch 1-5 line resale
POTS and UNE platform orders to examine the impact of incorrect "W" coding on the completion intervals for non­
dispatch orders. The study examined 300 orders for June, 800 for July, and 800 for August. Bell Atlantic
Gertner/Bamberger Decl. at 1 n.2. For each order in the sample, the study compared the requested interval with the
standard interval appropriate to that order based on the service requested, to determine if the order was improperly
coded as lOW." The study then examined the impact of the improperly coded orders on the average requested
interval. In addition the study compared the average requested intervals with the average completed intervals, to see
if, on average, Bell Atlantic was filling the orders within the time requested. Bell Atlantic Gertner/Bamberger Oed
at paras. 7-12 & n.2.

6S4 See Bell Atlantic Bamberger/Gertner Decl. at para. 12.

615 We note that the findings of the Gertner/Bamberger study are applicable to the Average Completed Interval
data for dispatch orders, even though the Gertner/Bamberger study examined only non-dispatch orders for resale
services and UNE-P. Just as the differences between wholesale and retail Average Completed Interval times for
non-dispatch orders are likely to be inflated by these factors, so will dispatch orders, and average completed
intervals for other types of dispatch orders, such as UNE loops. We note that other metrics, such as Percent
Completed in "X" Days, and Average Delay Days, will also be affected in a similar manner by the factors identified
in the study.

656 MCI WorldCom says it sets a default due date of four days for migrations, and seven days for new orders for
UNE platform orders. MCI WorldCom LichtenbergiSivori Declaration at para. 68. AT&T states that it requests five
day intervals for UNE platform orders, even if the standard interval is only two days. AT&T Pfau/Kalb Aff. at para.
143.
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average completed intervals. The study compared the average standard intervals for resale,
UNE-P, and Bell Atlantic retail orders, for all orders and for orders within the standard interval
(correctly "W" coded orders). The study found that for some months, the average standard
interval was longer for wholesale customers than for retail customers. 6S7 A difference in average
standard intervals could cause the average completed intervals to be different, even if Bell
Atlantic was provisioning orders in a nondiscriminatory fashion, and only properly coded orders
were included in the Average Completed Interval metric. The observed difference in standard
intervals supports the argument that there are differences in order mixes between wholesale and
retail orders that will affect the average standard intervals and, therefore, the Average Completed
Intervals for wholesale and retail orders.6ss

206. With respect to dispatch orders, we are also persuaded by Bell Atlantic's
argument that competing carriers experience longer completed intervals than its retail customers
because the automatic appointment clock used to schedule available appointments offers longer
average appointment intervals in some geographic areas than in others (the "geographic mix"
problem). As a result, reported average completed intervals will vary depending upon where
competitive carriers are ordering service.6S9 Average completed intervals for dispatch resale
services and UNE-P would be longer if a high proportion of those competing carriers provide
service to geographic areas with busy garages.

207. We disagree with the Department of Justice and AT&T that the gap between
requested and completed intervals that Gertner and Bamberger's study found for wholesale UNE­
P orders is evidence of discrimination.660 Specifically, the study found that the average requested
interval was 1.39 days while the average completed interval was 1.57 days for orders in which
competitors requested the standard interval over a three month period. Thus, the study finds a
difference of 0.18 days longer in the provisioning intervals of wholesale orders.66I AT&T argues
that this difference in the provisioning of UNE-P orders is likely to be statistically significant
and, therefore, is evidence of discrimination.662 Both the Department of Justice and AT&T

657 For example, in August the average standard interval for UNE-P orders that were within the standard interval
was 1.84 days, while the average standard interval for retail orders was only 1.22 days, a difference of 0.62 days.
Bell Atlantic GertnerlBamberger Reply Decl. at paras. 5-6 & Table 2.

651 Gertner and Bamberger also point out that customer-caused delays in completing orders that missed the due
date can also lengthen the Average Completed Interval for wholesale orders. They analyzed the data looking for
orders more than three days late, which they considered to be "outliers." They found that for August customer
delays increased the Average Completed Intervals for platfonn and resale orders. Meanwhile there was little or no
impact on June or July's intervals. Bell Atlantic GertnerlBamberger Reply Decl. at paras. 7-9 & Table 3.

Bell Atlantic Dowell/Canny Rep. Decl. at para. 53.

Department of Justice Evaluation at 33 n.89; AT&T PfaulKalb Aff. at para. 143.

661 Bell Atlantic GertnerlBamberger Decl. at paras. 12-14 & Table 2. For resale orders within the standard
interval, Gertner and Bamberger found that the average completed interval of 0.99 days was less than the average
requested interval of 1.09 days. Bell Atlantic GertnerlBamberger Decl. at Table 2. Gertner and Bamberger
conclude that Bell Atlantic generally met the Standard Intervals if competitive LEes request service within the
Standard Interval. Bell Atlantic GertnerlBamberger Decl. at paras. 12-14.

662 AT&T PfaulKalb Aff. at paras. 140-43.
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express concern about the even larger difference of 0.52 days, reported in August for UNE-P
orders.663

208. Gertner and Bamberger note, however, that "requested" due dates are not the same
as "confirmed" due dates.664 Because Bell Atlantic is missing very few appointments,66S almost all
orders should have completion dates that are the same as their confirmed due dates. Therefore
the reported gap between requested and completed intervals is very likely caused by some orders
being given later confirmed due dates than was requested. As discussed above, we do not
believe that a delay of 0.18 days, or 4.3 hours, in the appointment date impairs the ability ofa
competing carrier to meaningfully compete. We therefore agree with Bell Atlantic that even
though the difference may be statistically significant, it has no practical competitive
significance.666

209. In view of the conclusions of the Gertner/Bamberger study and other evidence
submitted by Bell Atlantic that its average completed interval data for competing carriers is
flawed, we find unpersuasive the claims of competing carriers that this data demonstrates that
Bell Atlantic provisions resale services and UNE-P in a discriminatory manner. Although we
continue to believe that average completed intervals can be probative in determining whether
Bell Atlantic provisions resale services and UNE-P in a nondiscriminatory manner, where, as
here, a BOC has made an adequate showing that the data on average completed intervals is
flawed, we must consider other evidence in making our parity determination.667 Specifically, as
described above, we find that Bell Atlantic provides competing carriers with equivalent access to
its process for selecting service installation dates as well as its provisioning processes overall and
with timely confirmed service installation dates. In addition, we find that Bell Atlantic
consistently meets a higher percentage of installation appointments for competitors than for
itself. Accordingly, based on the totality of the evidence submitted by Bell Atlantic, we
conclude that Bell Atlantic demonstrates that it is provisioning resale services and UNE-P to
competing carriers in substantially the same time and manner as for its retail operations.

210. Our conclusion is not undermined by KPMG's examination of Average
Completed Interval data, which found an unexplained half day difference between the Average
Completed Interval for its own test non-dispatch UNE-P orders and Bell Atlantic's own retail

663 The average completed interval for UNE-P orders requesting the standard interval was 2.36 days, while the
average requested interval was 1.84 days, for a difference of 0.52 days. Bell Atlantic GertnerlBamberger Dec!. at
Table 4; Department of Justice Evaluation at 33 n.89; AT&T Pfau/Kalb Aff. at para. 143.

Bell Atlantic GertnerlBamberger Reply Dec!. at I n.l.

66~ Only 0.03 percent in September according to the Carrier to Carrier metrics. Bell Atlantic Dowell/Canny Reply
Dec!. Attach. C.

666 Bell Atlantic GertnerlBamberger Reply Decl. at paras. 10-11; Bell Atlantic Dowell/Canny Reply Dec!. at para.
54. We also note that the New York Commission reports that competing LECs have not been having difficulty
getting the intervals they request. New York Commission Comments at 69 n.l.

667 We said in the Ameritech Michigan Order that information about missed appointments can explain
inconsistencies in the Average Completed Intervals. See Ameritech Michigan Order, 12 FCC Rcd 20633.
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orders, and for which KPMG found it was Not Satisfied.668 Indeed, our own analysis of the
average completed interval data for non-dispatch orders for the months of June-August 1999 for
competing carriers and Bell Atlantic using the results of the Gertner/Bamberger study revealed
an unexplained half day difference as well.669 Like the New York Commission, however, we do
not believe that a half day difference in provisioning intervals is competitively significant,670
Rather, we find that given that there will always be some limited manual processing of
competitors' orders, even where, as discussed below, such processing is considered "timely" as
measured by performance metrics,671 such manual intervention will inevitably affect provisioning
intervals. Under the circumstances of this application, where Bell Atlantic has shown that it is
meeting the rest of the relevant provisioning performance metrics, we decline to find that Bell
Atlantic is provisioning resale and UNE-P orders in a discriminatory fashion.

h. Maintenance & Repair

211. We conclude that Bell Atlantic demonstrates that it provides nondiscriminatory

668 KPMG did some analysis of the data for January for non-dispatch Average Completed Intervals, and after
accounting for geography, number of lines, type of order, and date of completion, still found an unexplained
difference of 0.56 days. It found a similar difference in the closely related Average Offered Interval metric. KPMG
Final Report at POP8 IV-193 to IV-194. KPMG determined that with respect to its analysis of the metrics, it was
"Not Satisfied," because of these detected differences. KPMG Final Report at POP8 IV-202. Bell Atlantic argues
that the KPMG analysis did not fully account for the impact of differing order types, because KPMG's correction for
"order types" only took into account whether orders were ''N'' (new), "T" (to another address), and "C" (change
existing features), and not the various services ordered, with their differing standard intervals. Bell Atlantic
Dowell/Canny Reply Decl. at para. 51.

669 The adjusted differences were calculated as follows. The Bell Atlantic retail Average Completed Interval was
taken from the Carrier to Carrier metrics. To obtain the competing carrier's adjusted intervals for June, July and
August, the study's reported Average Completed Interval for only orders within the standard interval (which corrects
for the "X" coding problem) were used (top line of Table 4 in the Gertner/Bamberger Decl.), and then adjusted for
the order mix problem by taking the difference between the wholesale and retail average standard intervals provided
in GertnerlBamberger's Reply (right column of Table 2). We found that the adjusted differences in Average
Completed Intervals for non-dispatch UNE-P orders is 0.43 days for June, 0.36 days for July, and 0.67 days for
August. These differences should all be statistically significant, with z-scores less than -7. The differences for
resale are more difficult to determine, because the Carrier to Carrier data is broken down by business and
residential, while the study aggregates the two together. However, the Carrier to Carrier data for business and
residential can be combined to yield aggregate results. If this is done, and the competing carrier data is then
adjusted for the factors discussed above, the differences come out to less than a third of a day for both business and
residential orders for July and August, and competing LECs have shorter intervals for June. For the details of our
analysis, see infra Appendix C. In future applications, we expect applicants to correct their Average Completed
Interval data for factors outside the BOC's control, as the Commission recommended in Ameritech Michigan Order
and as we have done here using data from the study. Ameritech Michigan Order, 12 FCC Rcd at 20633.

670 The New York. Commission states "the remaining unexplained difference of a half day does not warrant a
conclusion that Bell Atlantic is offering discriminatory service." New York Commission Comments at 50.

671 The Carrier-to-Carrier guidelines require the return of 95 percent of mechanized order confirmation and
rejection notices within two hours of submission to Bell Atlantic, and 95 percent of manually processed order
confirmation and rejection notices for orders under ten lines within 24 hours of submission. Bell Atlantic
Dowell/Canny Decl. Anach. B at paras. 17,20.
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access to maintenance and repair ass functions. 672 First, we find that Bell Atlantic has deployed
the necessary interfaces, systems, and personnel to enable requesting carriers to access the same
maintenance and repair functions that Bell Atlantic provides to itself. We then conclude that Bell
Atlantic's systems allow carriers to access those functions in substantially the same time and
manner as Bell Atlantic's retail operations. We further fmd that Bell Atlantic restores service to
customers of competing carriers in substantially the same time and manner that it restores service
to its own customers. Finally, we conclude that Bell Atlantic performs maintenance and repair
work for customers of competing carriers at substantially the same level of quality that it
provides to its own customers.

(i) Background

212. As part of its obligation to provide nondiscriminatory access to ass functions,
Bell Atlantic must provide requesting carriers with nondiscriminatory access to its maintenance
and repair systems.673 A competing carrier that provides service through resale or unbundled
network elements remains dependent upon the incumbent LEe for maintenance and repair.
Because Bell Atlantic performs analogous maintenance and repair functions for its retail
operations, it must provide competing carriers access that enables them to perform maintenance
and repair functions "in substantially the same time and manner" as Bell Atlantic.674 Equivalent
access ensures that competing carriers can assist customers experiencing service disruptions
using the same network information and diagnostic tools that are available to Bell Atlantic
personnel.67S Without equivalent access, a competing carrier would be placed at a significant
competitive disadvantage, as its customer would perceive a problem with Bell Atlantic's network
as a problem with the competing carrier's own network.676

(ii) Discussion

213. Functionality. We conclude that Bell Atlantic offers maintenance and repair
interfaces and systems that enable a requesting carrier to access all the same functions that are
available to Bell Atlantic's retail representatives.m Specifically, Bell Atlantic offers requesting
carriers access to its maintenance and repair systems through a Web-based GUI electronic

672 See New York Commission Comments at 53 (finding that competing carriers have nondiscriminatory access
to Bell Atlantic's maintenance and repair systems). Maintenance and repair issues specific to unbundled local loops
are discussed in checklist item 4 below.

673 See Second Bel/South Louisiana Order, 13 FCC Rcd at 20692; Ameritech Michigan Order, 12 FCC Rcd at
20613, 20660-61.

674

675

676

Second Bel/South Louisiana Order, 13 FCC Rcd at 20692-93.

Id at 20692.

Seeid

m See id at 20693; Bel/South South Carolina Order, 13 FCC Red at 593-94; Ameritech Michigan Order, 12
FCC Rcd at 20617. The Commission has previously indicated that, without electronic access for competing
carriers, the BOC's ability to correct trouble reports while on line with the customer would be a "crucial competitive
advantage." Second Bel/South Louisiana Order, 13 FCC Red at 20698.
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interface.678 Inquiries submitted over the Web GUI feed into the Repair Trouble Administration
System (RETAS),619 which automatically directs the transaction to Bell Atlantic's back office
maintenance and repair systems.6IO The Web GUI enables carriers to perform the same functions
that Bell Atlantic's retail operations perform, including: (i) conduct a mechanized loop test (for
resale and the UNE platform but not for unbundled 100ps),611 (ii) create a trouble ticket, (iii)
determine the status ofa trouble ticket, (iv) modify a trouble ticket, (v) request cancellation of a
trouble ticket, and (vi) request a trouble report history.612 The interface can be used for all local
exchange services.613 Bell Atlantic also staffs a "Regional CLEC Maintenance Center" to support
wholesale maintenance and repair services.

214. Commercial usage and extensive testing by KPMG show that Bell Atlantic
provides requesting carriers with nondiscriminatory access to maintenance and repair
functionality. Thus, we find that Bell Atlantic demonstrates that its maintenance and repair
interface is operationally ready and capable of handling reasonably foreseeable demand levels.
In terms of commercial usage, carriers perform more than 40,000 maintenance transactions per

678 See Bell Atlantic MilIerlJordan Dec!. at para. 68. In the past, Bell Atlantic also offered carriers access to an
Electronic Interface Fonnat (ElF) application-to-application interface, and one carrier presently is using that
interface to access maintenance and repair functions.

679 The main RETAS application is a routing tool that accepts trouble administration messages, routes requests to
the appropriate back end systems and returns electronic responses. KPMG Final Report at M&RI V-7. The New
York Commission describes RETAS as a "web-based interactive system that allows a [competing carrier], upon
receiving a repon of trouble from a customer, to test the line and, if appropriate, arrange for a Bell Atlantic-NY
technician to repair the problem," as well as to monitor progress on the trouble report and learn when the problem
was corrected. New York Commission Comments at 50-51.

680 Bell Atlantic's back office maintenance and repair systems include: StarMEM for memory feature fixes;
Work Force Administrator (WFA) for processing special services trouble tickets and trouble history inquiries; Loop
Maintenance Operating System (LMOS) for processing POTS trouble tickets and trouble history; Mechanized Loop
Test (MLT) for conducting a POTS mechanized loop test; and Switched Access Remote Test System (SARTS) for
conducting a special services test. See Bell Atlantic Miller/Jordan Dec!. Attach. E.

611 Bell Atlantic submits that competing carriers have more automatic functionality than Bell Atlantic's retail
representatives. For example, in conducting a mechanized loop test, a Bell Atlantic retail representative must assess
the circuit type, geographic region and destination, and manually submit the test to the proper back end system,
whereas RETAS automatically sends a competing carrier's test to the proper system. Similarly, a Bell Atlantic
representative must interpret the highly technical test results, but the system automatically analyzes the test results
and issues a recommendation for competing carriers. Bell Atlantic Miller/Jordan Dec!. at para. 72.

682 Bell Atlantic Application at 45 0.40; Bell Atlantic Miller/Jordan Decl. at para. 68. In response to a KPMG
finding that competing carriers did not have the same access as Bell Atlantic's retail representatives to extended
trouble history for a given line, Bell Atlantic added that functionality to RETAS in June 1999. Bell Atlantic
Miller/Jordan Decl. at para. 72. Since June, competing carriers can access the three most recently reponed trouble
tickets on any given line. /d.

6&3 Although the Web GUI can be used to repon trouble associated with unbundled loops, carriers can also
submit unbundled loop trouble tickets manually. Bell Atlantic Miller/Jordan Dec!. at para. 75. We reject as
unsupported by the record evidence Prism's mere assertion that it must manually submit trouble tickets because
RETAS cannot be used for unbundled network elements. See Prism Comments at 13.
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month.684 Furthermore, after evaluating Bell Atlantic's systems, performance, processes,
documentation, network surveillance, work center operations and work coordination for the
delivery of competing carriers' maintenance and repair services, KPMG verified the functionality
ofBell Atlantic's maintenance and repair systems for competing carriers and found them at
parity with Bell Atlantic's retail systems and processes.68S KPMG also verified that Bell
Atlantic's retail systems were capable of handling 500 transactions per hour (or 4,000 in an
eight-hour day).686

215. We disagree with AT&T's assertion that Bell Atlantic must demonstrate that it
provides an integratable, application-to-application interface for maintenance and repair.687 Bell
Atlantic is obligated to provide maintenance and repair functionality in substantially the same
time and manner that it provides the functionality to itself.688 Although the Commission has
indicated that a BOC would afford carriers a more complete opportunity to compete by offering
an integratable, application-to-application maintenance and repair interface, we also found that
the lack of integration does not necessarily constitute discriminatory access, provided that the
BOC otherwise demonstrates that it provides equivalent access to its maintenance and repair
functions. 689 Accordingly, although it presently does not offer an application-to-application
interface,690 we find that Bell Atlantic satisfies its checklist obligation by demonstrating that it

684 See Bell Atlantic Application at 45; Bell Atlantic Miller/Jordan Decl. at 74 (indicating 47,000 transactions in
July).

68S See KPMG Final Report at M&RI V-13-23 (RETAS functional and parity evaluation); M&R5 V-75-77
(parity evaluation).

686 Although Bell Atlantic submitted average volume per month on a region-wide rather than state-wide basis,
KPMG determined that Bell Atlantic could handle approximately 500 transactions per hour with acceptable
response time performance. See KPMG Final Report at M&R2 V-36-37, 38-43. See a/so KPMG Final Report at
M&R3 V-47-55 (scalability review of system infrastructure, gateways and resources).

687 AT&T Comments at 26-27; AT&T Crafton/Connolly Aff. at paras. 169-71. Although one carrier is accessing
maintenance and repair functions through the application-to-application ElF interface, we find that Bell Atlantic
does not make that interface available generally to any requesting carrier, and therefore do not rely on it for
purposes of our analysis.

688

689

Second Bel/South Louisiana Order, 13 FCC Rcd at 20695-96.

Id

690 In conjunction with AT&T and MCI WorldCom, Bell Atlantic is developing an application-ta-application
interface for local service maintenance and repair functions that employs electronic bonding. Bell Atlantic
Miller/Jordan Decl. at para. 73. See a/so Bell Atlantic Miller/JordaniZanfini Reply Decl. at para. 56 (expressing
willingness to work with other interested carriers in developing electronic bonding). Aside from one function
(mechanized loop testing for local POTS, which Bell Atlantic is in the process of implementing), Bell Atlantic
represents that there are no application-to-application industry standards for local services maintenance and repair.
Bell Atlantic Application at 45; Bell Atlantic Miller/Jordan Decl. at para. 73; Bell Atlantic Reply at 36; Bell Atlantic
MilIer/JordaniZanfini Reply Decl. at para. 56. Without citing any specific standard, AT&T asserts generally that
industry standards for reporting maintenance and repair troubles using electronic bonding have been in effect since
1992 and that Bell Atlantic is required to implement them pursuant to its commitments in the Bell Atlantic-NYNEX
merger proceeding. AT&T Crafton/Connolly Aff. at para. 171 n.90. Without reference to any specific standard, the
record is insufficient for us to verify AT&T's claim. Moreover, AT&T does not represent that the unspecified 1992
industry standard is for local exchange services.

117



Federal Communications Commission FCC 99-404

offers competitors substantially the same means ofaccessing maintenance and repair functions as
Bell Atlantic's retail operations.

216. We also find that Bell Atlantic permits competing carriers to open trouble tickets
immediately on recently-completed service orders.691 In light of an early exception noted by
KPMG, Bell Atlantic implemented a function in RETAS in April that permits competing carriers
to enter a trouble ticket immediately after completion of a service order.692 KPMG verified that
the enhancement would resolve its concerns about a lag time in creating trouble tickets.693 As a
result, Bell Atlantic claims that competing carriers can enter a trouble ticket electronically at an
earlier point than its retail representatives.- Although Covad asserts generally that it cannot
open trouble tickets on new loops for 24 hours,69s we are unable to determine whether their
allegation post-dates Bell Atlantic's system enhancement. In any event, we find that the record
evidence does not support Covad's allegation.

217. Response Times. We further conclude that Bell Atlantic's maintenance and repair
interface and systems process trouble inquiries from competing carriers in substantially the same
time and manner as Bell Atlantic processes inquiries concerning its own retail customers.696 To
compete effectively in the local exchange market, competing carriers must be able to diagnose
and process customer trouble complaints with the same speed and accuracy that Bell Atlantic
diagnoses and processes complaints from its retail customers. A slower process can lead to
customer perception that the competing carrier is a less efficient service provider than the BOC.

218. We base our finding ofnondiscriminatory ass processing time on Bell Atlantic's
performance data. Although it had previously reported maintenance and repair response times
according to absolute benchmark standards, Bell Atlantic started reporting response times
according to a performance standard of "parity plus four seconds" in its September Carrier-to­
Carrier report.697 Given the additional security measures required for competing carriers' access

691 New York Commission Comments at 51; Bell Atlantic Reply at 37 n.41. We note that RCN complains that
Bell Atlantic does not permit competing carriers to submit a single trouble ticket when a loop-transport combination
experiences service disruption. See RCN Comments at 2, 9-10. We do not find that this practice warrants a finding
that Bell Atlantic fails to comply with this checklist item.

69: New York Commission Comments at 51; Bell Atlantic Reply at 37 n.41; Bell Atlantic Miller/JordaniZanfinl
Reply Decl. at para. 59. The new functionality enables RETAS to check SOP to validate the presence of recently­
completed service order.

693 See KPMG Final Report M&R5 V75-76.

Bell Atlantic Miller/JordaniZanfini Reply Dec!. at para. 59.

69S Covad Comments at 31-32. Covad claims that it is unable to open a trouble ticket for at least 24 hours after
the due date because neither the Regional CLEC Coordination Center nor the Regional CLEC Maintenance Center
will take responsibility for an improperly provisioned loop.

See New York Commission Comments at 53.

697 Response time, or the number of seconds from the issuance of a query to the receipt ofa response by the
requesting carrier, is measured for competing carriers using actual response times reported by the RETAS gateway
and for Bell Atlantic retail using actual response times reported by its Caseworker retail trouble report system. See
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to Bell Atlantic's maintenance and repair systems,698 we find that this "parity plus four seconds"
standard is a reasonable and appropriate measure ofwhether Bell Atlantic processes maintenance
and repair requests for competing carriers in substantially the same time that it processes those
requests for its own retail operations.

219. Performance data from June through September 1999 indicates that Bell Atlantic
met the parity standard each month for modifying trouble tickets, failed to meet the standard for
creating trouble tickets, and had mixed results for canceling a trouble ticket and conducting a
POTs test. 699 With respect to conducting a POTS trouble test, which is the most common
maintenance and repair function, Bell Atlantic processed requests from competing carriers faster
than requests from its retail operations in June, July and September, with a slight deviation from
the standard in August.1OO For creating a trouble ticket, although Bell Atlantic deviated from the
standard each month,10' we find that the deviations were slight and do not warrant a finding that
Bell Atlantic fails to process requests to create trouble tickets in substantially the same time for

Bell Atlantic Dowell/Canny Decl. Attach. B at 50. The New York Commission formerly required Bell Atlantic to
report maintenance and repair response times using absolute standards derived from the KPMG test results. See
New York Commission Comments at 52-53; NYPSC Permanent Rule Order App. at 49 (recommending the
temporary use of KPMG response times as the performance standards while Bell Atlantic investigates response
times experienced by KPMG, competing carriers and its retail operations). In July and August 1999, with the
exception of one measurement, Bell Atlantic failed to meet these absolute standards either for itself or for
competing carriers. See Bell Atlantic Dowell/Canny Dec\. Attach. D at 85, 97 (metrics MR-I-0I, MR-I-03, MR-I­
04, MR-I-06 for July and August 1999). Upon further review, the New York Commission found that the KPMG­
based absolute standards did not measure each transaction processing step and were not "representative of real
world" experience. New York Commission Comments at 52-53. Accordingly, based on a consensus reached by
Bell Atlantic and competing carriers in the Carrier-to-Carrier collaborative, the New York Commission adopted a
modified performance standard of "parity plus not more than four seconds." NYPSC Additional Guidelines Order at
10-11. Under this modified standard, Bell Atlantic will report maintenance and repair ass response times
according to the same performance standard that applies to its reporting of pre-ordering ass response times. In
light of Bell Atlantic's retail operations, we agree that the parity standard is a more appropriate measure of
maintenance and repair response time than the absolute benchmarks.

69t See supra para. 146; KPMG Final Report at M&R I V-7-8 (describing the layers of security for RETAS to
limit unauthorized use and to preserve data confidentiality).

699 Bell Atlantic DowelUCanny Decl. Attach. D at 73, 85, 97 (metrics MR-I-O I, MR-I-03, MR-I-04 for June,
July, and August 1999); Bell Atlantic Dowell/Canny Reply Decl. Attach. C at 2 (metrics MR-I-OI, MR-I-03, MR­
1-04 for September 1999). Bell Atlantic does not submit statistical analyses for response times, therefore we review
any deviation from the performance standard.

100 Bell Atlantic Dowell/Canny Decl. Attach. D at 73, 85,97 (metric MR-I-06 for June, July, August 1999); Bell
Atlantic DowelUCanny Reply Decl. Attach. C at 2 (metric MR-I-06 for September 1999). Although, using the
"parity plus four seconds" standard, Bell Atlantic processed test requests 24.32 seconds faster for its retail
operations in August (82.40 seconds for retail compared with 110.72 seconds for competing carriers), Bell Atlantic
achieved parity in September (83.63 seconds for retail; 83.17 seconds for competing carriers).

701 Bell Atlantic deviated from the standard by 3.84 seconds in June, 5.38 seconds in July, 8.05 seconds in
August, and 7.69 seconds in September. Bell Atlantic Dowell/Canny Dec\. Attach. D at 73, 85, 97 (metric MR-I-OI
for June, July, and August 1999); Bell Atlantic Dowell/Canny Reply Ded Attach. C at 2 (metric MR-l-O I for
September J999).
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competing carriers as it does for its retail operations.102 Likewise, Bell Atlantic did not
consistently meet the standard for canceling trouble tickets, but failed by only a fraction ofa
second each time.703 Accordingly, in light of the slight deviations in response times and the lack
of evidence that such deviations are impeding carriers' access to maintenance and repair OSS
functions, we conclude that competing carriers are able to process maintenance and repair
requests in substantially the same time as Bell Atlantic's retail·operations. We are nonetheless
prepared to take appropriate enforcement action should the deviations in response times become
more commercially significant or widespread.

220. Time to Restore. We conclude that Bell Atlantic repairs trouble complaints for
competing carriers in substantially the same time and manner that it repairs complaints from its
own customers. The Commission has stressed that a BOC is obligated to repair trouble for a
customer of a requesting carrier in substantially the same time that it takes to repair problems
experienced by its own customers.704 For example, because a reliable telephone line may be
crucial for a business customer to conduct its business, the Commission has emphasized the
importance of timely resolution of trouble reports from a competing carrier's business
customers.705

221. We base our finding of nondiscriminatory restoration time on Bell Atlantic's
performance data. From June through September 1999, for both resale and unbundled network
elements, Bell Atlantic generally repaired trouble reported by customers of competing carriers
faster than it repaired trouble reported by its own retail customers.706 In fact, during this period

702 We therefore reject AT&T's contention that these response times are "far longer" than Bell Atlantic's retail
operations. AT&T Crafton/Connolly Aff. at para. 172.

70J Although it met the standard in June and August, Bell Atlantic deviated from the standard by .96 of a second
for July and .34 of a second for September. Bell Atlantic DowelVCanny Decl. Attach. D at 73, 85, 97 (metric MR­
1-04 for June, July, and August 1999); Bell Atlantic DowelVCanny Reply Decl. Attach. C at 2 (metric MR-I-04 for
September 1999).

704

705

Second Bel/South Louisiana Order, 13 FCC Rcd at 20693.

[d.

706 Bell Atlantic submits performance measurements that calculate the "mean time to repair," or average duration
from receipt of a trouble report through its clearance. Bell Atlantic DowelVCanny Decl. Attach. Bat 57-59. See
also Performance Measurements NPRM, 13 FCC Rcd at 12854 (discussing measurement of the average time to
restore). For resale, Bell Atlantic took less time to repair reported loop and central office trouble from its
competitors' customers than its own retail customers in each month in June through September 1999. See Bell
Atlantic DowelVCanny DecL Attach. D at 77, 89, \01 (metrics MR-4-01, MR-4-02, MR-4-03 for June, July, and
August 1999); Bell Atlantic DowelVCanny Reply Decl. Attach. Cat 6 (metrics MR-4-01, MR-4-02, MR-4-03 for
September 1999). Similarly, for the mean time to repair unbundled network elements, Bell Atlantic performed
better for its competitors' customers than for its own retail customers in June, July, and September 1999. See Bell
Atlantic DowelVCanny Decl. Attach. D at 82, 94 (metric MR-4-01 for June, July, and August 1999); Bell Atlantic
DowelVCanny Reply Decl. Attach. C at 11 (metric MR-4-01 for September 1999). Although Bell Atlantic's
performance deviated slightly for the mean time to repair loops in August (26.22 hours for competing carriers
versus 25.32 hours for Bell Atlantic retail), given that the difference is slight and did not cause a statistically
significant difference in the total mean time to repair, we find that Bell Atlantic repaired unbundled network
element troubles in substantially the same time for itself and for competing carriers. With respect to special
services, Bell Atlantic met the standard each month from June through September 1999, for both resale and
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Bell Atlantic consistently cleared a higher percentage of trouble reports within 24 hours for
competitors than for itself.707 In addition, customers ofcompeting carriers were out of service for
substantially the same amount of time that Bell Atlantic's retail cust~mers were out of service.70S

This level of performance is substantial evidence that Bell Atlantic responds to trouble reports
and restores service in substantially the same time and manner for competing carriers as for
itself. Although some commenters assert generally, without evidentiary support, that Bell
Atlantic fails to address competitors' trouble tickets in a timely and efficient manner/09 they do
not dispute the performance data submitted by Bell Atlantic and verified by the New York
Commission. Given this, we find that the performance measurements provide compelling
evidence that Bell Atlantic responds to competitors' trouble complaints in substantially the same
time and manner that it responds to its own customers' complaints.

222. Quality ofWork Performed. We also find that Bell Atlantic demonstrates that it
performs maintenance and repair work for customers of competing carriers at the same level of
quality that it performs repair work for its retail customers. In order to compete effectively in the
local exchange market, competing carriers must be able to access maintenance and repair
functions in a manner that enables them to provide service to their customers at a level ofquality
that matches the quality of service that Bell Atlantic provides its own customers.710 A competing

unbundled network elements. See Bell Atlantic Dowell/Canny Decl. Attach. D at 77, 82, 89, 94, 101, 106 (metric
MR-4-01 for June, July, and August 1999); Bell Atlantic Dowell/Canny Reply Decl. Attach. C at 6, II (metric MR­
4-0 I for September 1999).

707 For both resale and unbundled network elements, Bell Atlantic cleared a higher percentage of trouble reports
within 24 hours for competing carriers than for itself in each month from June through September 1999. See Bell
Atlantic Dowell/Canny Decl. Attach. D at 77, 82, 89, 94, 101, 106 (metric MR-4-04 for June, July, and August
1999 for POTS and Special Services); Bell Atlantic Dowell/Canny Reply Decl. Attach. C at 6, 11 (metric MR-4-04
for September 1999 for POTS and Special Services).

70S For resale POTS services, from June through September 1999, a smaller percentage of competing carriers'
customers were out of service at the 4-hour, 12-hour and 24-hour measured intervals than Bell Atlantic's retail
customers. See Bell Atlantic Dowell/Canny Decl. Attach. D at 77,89, 101, (metrics MR-4-06, MR-4-07, MR-4-08
for June, July, and August 1999); Bell Atlantic Dowell/Canny Reply Dec!. Attach. C at 6 (metrics MR-4-06, MR-4­
07, MR-4-08 for September 1999). For POTS service through unbundled network elements, the results were more
varied. From June through September, although a smaller percentage of competing carriers' customers were out of
service after 4 hours and after 24 hours compared with Bell Atlantic's retail customers, a higher percentage were out
of service at the 12-hour interval. See Bell Atlantic Dowell/Canny Dec!. Attach. D at 82, 94, 106, (metrics MR-4­
06, MR-4-07, MR-4-08 for June, July, and August 1999); Bell Atlantic Dowell/Canny Reply Decl. Attach. C at II
(metrics MR-4-06, MR-4-07, MR-4-08 for September 1999). Considering the performance data for the 4-hour, 12­
hour and 24-hour intervals collectively, we do not consider the slight deviations in percent of troubles out of service
at the 12-hour interval indicative that Bell Atlantic takes longer to repair trouble for customers of its competitors
than for its own retail customers. Similarly, with respect to specials, a statistically significant percent of Bell
Atlantic's competitors' resale customers were out of service after four hours, but not after 24 hours. See Bell
Atlantic Dowell/Canny Decl. Attach. D at 77, 82, 89, 94, 101, 106, (metrics MR-4-06, MR-4-08 for June, July, and
August 1999); Bell Atlantic DowelVCanny Reply Decl. Attach. Cat 6, II (metrics MR-4-06, MR-4-08 for
September 1999).

70'l

710

See Covad ConleylPoulicakos Decl. at para. 10; Prism Comments at 4, 13.

See Second Bel/South Louisiana Order, 13 FCC Rcd at 20694.
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carrier's customer may become dissatisfied if the customer experiences frequent service
problems, especially repeated troubles. In determining the quality ofmaintenance and repair
work performed by Bell Atlantic for competing carriers, we examine the rate of trouble reported
by customers ofcompeting carriers as compared with Bell Atlantic's own retail customers, as
well as the rate of repeat reports of trouble.711

223. Bell Atlantic's performance data reveals that customers of competing carriers
reported a lower rate ofnetwork trouble than Bell Atlantic's retail customers. From June through
September 1999, for both resale and unbundled network elements, the rate of loop trouble
reported was lower for competing carriers than for Bell Atlantic's retail operations.712 Similarly,
during the same period, the rate ofcentral office trouble reported for carriers' resale customers
was lower than, or equal to, Bell Atlantic's, and the rate for customers served through unbundled
network elements was just slightly higher for competing carriers than for Bell Atlantic's retail
operations.713 This level of performance, coupled with the lack of any conflicting data or claims
of inferior maintenance in the record, indicates that Bell Atlantic is not discriminating against
competing carriers in routine network maintenance and repair functions.

224. Similarly, performance data on the rate of repeat trouble reports indicates that Bell
Atlantic repairs trouble for competitors at the same level of quality that it provides to itself, or
better. Consistently from June through September 1999, for both resale and unbundled network
elements, a lower percentage of competitors' customers reported repeat trouble within 30 days
than Bell Atlantic's retail customers. 71

4 Given the lack of conflicting data, we find that Bell
Atlantic's performance on this measurement provides compelling evidence that the company is

711 See Bell Atlantic Dowell/Canny Decl. Attach. Bat 53,60. In prior orders the Commission specifically
instructed BOCs to provide performance data showing repeat trouble reports. Second Bel/South Louisiana Order. 13
FCC Rcd at 20694 (using the repeat trouble report rate as an indicator ofa BOC's performance in the initial
resolution of trouble reports); Ameritech Michigan Order, 12 FCC Rcd at 20657. See also Performance
Measurements NPRM, 13 FCC Rcd at 12854 (indicating that the percentage of access lines that receive trouble
tickets in a thirty-day period is indicative of the quality of network components supplied by the incumbent LEC, and
the frequency of repeat troubles in a thirty-day period reflects the quality of the incumbent LEC's initial resolution
of troubles).

m See Bell Atlantic Dowell/Canny Dec!. Attach. D at 77.82,89,94,101,106 (metric MR-2-02 for June, July
and August 1999); Bell Atlantic Dowell/Canny Reply Dec!. Attach. Cat 6, II (metric MR-2-02 for September
1999). For specials, although the rate of trouble reported was higher for for competing carriers' resale customers
than for Bell Atlantic each month, we do not consider the disparities indicative that Bell Atlantic overall is
providing competing carriers with access to resale services at a level of quality inferior to its own.

713 See Bell Atlantic Dowell/Canny Decl. Attach. D at 77, 82, 89, 94, 10 I, 106 (metric MR-2-03 for June, July,
and August 1999); Bell Atlantic Dowell/Canny Reply Dec!. Attach. C at 6, II (metric MR-2-03 for September
1999). With respect to the rate for central office trouble reported, the June rate for competing carriers (0.19 percent)
exceeded Bell Atlantic's retail rate (0.]6 percent) only slightly, followed by similar performance in July, August and
September. Bell Atlantic Dowell/Canny Decl. Attach. Dat 82,94, 106 (metric MR-2-03 for June, July, and August
1999); Bell Atlantic Dowell/Canny Reply Decl. Attach. C at I] (metric MR-2-03 for September 1999). We do not
find these disparities dispositive of inferior quality of access provided by Bell Atlantic.

714 See Bell Atlantic Dowell/Canny Decl. Attach. D at 77,82,89,94, 101, 106 (metric MR-5-01 for June, July,
and August 1999 for POTS and Special Services); Bell Atlantic Dowell/Canny Reply Decl. Attach. C at 6, II
(metric MR-5-0 I for September 1999 for POTS and Special Services).
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not discriminating in the quality of the repair work that it performs for competing carriers.

225. We further find that Bell Atlantic has implemented processes to safeguard against
premature closing of trouble tickets. KPMG initially found that some Bell Atlantic technicians
were closing out loop trouble tickets even if the customer was not back in service if they found
no trouble at the specific dispatch location (e.g., the outside plant or the central office) without
checking other locations.71S For these misdirected dispatch situations, carriers would need to
open a second trouble ticket to resolve the problem. In response to KPMG's finding, Bell
Atlantic implemented a new process under which Bell Atlantic's Regional CLEC Maintenance
Center will open a second trouble ticket, either automatically (if the technician finds a problem
on the line) or after it obtains the carrier's permission to issue a second ticket (if the technician
finds no problem on the circuit). Although comrnenters allege that Bell Atlantic generally closes
out trouble tickets without resolving the problem,716 we are unable to conclude, based on this
record, that the process provided to competing carriers differs from Bell Atlantic retail operations
or that Bell Atlantic is failing to adhere to the new procedures.717 Rather, the fact that competing
carriers are reporting a lower rate of repeat trouble than Bell Atlantic's retail customers strongly
signifies that Bell Atlantic is not closing out trouble tickets in a discriminatory manner.

i. Billing

226. We find that Bell Atlantic provides nondiscriminatory access to its billing
functions. Competing carriers need access to billing information to provide accurate and timely
bills to their customers.711 Bell Atlantic is obligated to provide competing carriers with complete
and accurate reports on the service usage of competing carriers' customers in substantially the
same time and manner that Bell Atlantic provides such information to itself.719 To do so, Bell
Atlantic provides competing carriers with billing information through Daily Usage Files (DUFs)
and carrier bills.720 DUFs itemize daily usage records for competing carrier customers, while
carrier bills serve as a monthly invoice that incorporates charges for all of the products and
services provided to a competing carrier by Bell Atlantic. 721 These are the same mechanisms that
Bell Atlantic uses to provide billing information to its retail operations.rn

715 KPMG Final Report at M&R5 V-76-77. See New York Commission Comments at 52; TRA Comments at II
n.37 (noting KPMG's findings).

716 See AT&T Crafton/Connolly Aff. at para. 177; Prism Comments at 13-14; Covad Conley/Poulicakos Dec\. at
paras. 86-87 (contending that Bell Atlantic's technicians often improperly close trouble tickets).

717 See New York Commission Comments at 52 (noting Bell Atlantic's claim that it also took longer to clear
trouble tickets when its own technicians were dispatched in error).

718

719

720

722

Second Bel/South Louisiana Order, 13 FCC Rcd at 20698.

[d.

Bell Atlantic DowellfCanny Dec!. at para. 102.

Bell Atlantic Dowell/Canny Dec\. at para. 102.

Bell Atlantic Application at 46; Bell Atlantic Miller/Jordan Decl. at paras. 80-81.
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227. Like the New York Commission, we conclude that Bell Atlantic demonstrates that
it provides nondiscriminatory access to its billing functions on the basis of the available Carrier­
to-Carrier metrics and the KPMG Final Report.723 We find that the performance standards set by
the New York Commission and developed in conjunction with Bell Atlantic and competing
carriers are appropriate measures ofBell Atlantic's ability to provide competing carriers with
DUFs and carrier bills in substantially the same time and manner that Bell Atlantic provides such
information to itself.124 The Carrier-to-Carrier metrics indicate that, during the period from July
to September 1999, Bell Atlantic's actual commercial performance consistently exceeds these
standards.72s In addition, KPMG found Bell Atlantic's wholesale billing systems, processes, and
operational support satisfactory.726 After testing seven bill types in eight billing cycles and
making over 2,100 test calls to generate records, KPMG found that Bell Atlantic properly
reported daily usage and applied correct rates and discounts to bill elements.727

228. Although several commenters allege problems with Bell Atlantic's billing
systems, we conclude that these allegations do not warrant a finding that Bell Atlantic fails to
provide nondiscriminatory access to its billing functions. AT&T alleges that Bell Atlantic does
not provide competing carriers with complete billing information on a consistent basis.728 The
specific problems AT&T cites to support this argument, including difficulties with local usage
file names and obtaining and processing local usage data, are not cited by any other commenter

123 See New York Commission Comments at 53-54.

124 Specifically, the standard adopted by the New York Commission for the Carrier-to-Carrier metrics requires
that Bell Atlantic transmit 95 percent of its DUFs for resale and UNEs to competing carriers within four business
days after creation and send 98 percent of its carrier bills to competing carriers within ten business days of the bill
date. Bell Atlantic Dowell/Canny Decl. Attach. B at 66, 70 (Carrier-to-Carrier Guidelines listing performance
standards); NYPSC Guidelines Order App. 2 at 5 (describing the development ofbiIling performance standards).

125 Bell Atlantic Dowell/Canny Decl. Attach. D at 85, 97; Bell Atlantic Dowell/Canny Reply Decl. Attach. C at 2
(listing Bell Atlantic performance for metric BI-I-02 in July, August, and September 1999 as 98.78, 99.60, and
99.59 percent, respectively; listing Bell Atlantic performance for metric BI-2-01 in July, August, and September
1999 performance as 99.84, 99.54, and 98.71 percent, respectively). The New York Commission has yet to adopt a
standard for billing accuracy. Bell Atlantic DowellJCanny Decl. Attach. Bat 71; New York Commission Comments
at 54. Nonetheless, we note that Bell Atlantic's billing accuracy performance, measured as the dollars adjusted for
billing errors out of the total dollars billed, is comparable with Bell Atlantic retail in recent months. Bell Atlantic
DowellJCanny Decl. Attach. D at 85,97; Bell Atlantic Dowell/Canny Reply Decl. Attach. Cat 2 (listing Bell
Atlantic retail/competing carrier performance for metric BI-3-01 in July, August, and September 1999 as
98.67/96.66,98.17/98.33, and 98.23/99.14 percent, respectively); see also Bell Atlantic Dowell/Canny Decl. Attach.
Bat 71 (describing the measurement of metric BI-3-0I).

726 New York Commission Comments at 53-54 (noting that 81 percent of287 test points were satisfied and 19
percent were satisfied after exceptions were resolved). See generally KPMG Final Report at BLG IV-1-126.

727 KPMG Final Report at Executive Summary 11-10.

121 AT&T Comments at 27; AT&T Crafton/Connolly Aff. at paras. 178-187; AT&T Crafton/Connolly Reply Aff.
at paras. 100-102; AT&T Dec. 15 Ex Parte Letter at 58-61. See generally Bell Atlantic Nov. 24 Ex Parte Letter at
3-4 (refuting AT&T allegations regarding usage for originating toll free calls, provision of classification codes for
UNE records, and provision of billing records for operator-assisted, collect, third-party, and directory assistance
calls).

124



Federal Communications Commission FCC 99-404

and are not supported by the Carrier-to-Carrier metrics or findings in the KPMG Final Report.
Both CCA and Z-Tel argue that Bell Atlantic should alter its billing system to better meet their
needs as competing carriers.719 Although we require a BOC to demonstrate that it is providing
equivalent access to billing information, we do not mandate the use ofa particular billing
system.730 Accordingly, we reject CCA and Z-Tel's arguments. We also reject Adelphia, NALA,
and TRA's allegations ofdouble billing.73 I Although we believe that evidence ofa double billing
problem demonstrates that a BOC is not providing nondiscriminatory access to its billing
functions, we find that there is no evidence in the record to support these commenters'
assertions.732 Similarly, we reject Z-Tel's allegation that Bell Atlantic refuses to provision
service to residential customers that have outstanding balances on their Bell Atlantic retail
accounts. 733 Because Z-Tel offers no data to support this position and no other commenters raise
this issue, we fmd that the record does not support Z-Tel's allegation.

2. Combinations of Unbundled Network Elements

a. Background

229. In order to comply with the requirements of checklist item 2, a BOC must show
that it is offering "nondiscriminatory access to network elements in accordance with the
requirements of sections 251(c)(3)[.]"134 Section 251(c)(3) requires an incumbent LEC to
"provide, to any requesting telecommunications carrier ... nondiscriminatory access to network
elements on an unbundled basis at any technically feasible point on rates, terms and conditions
that are just, reasonable, and nondiscriminatory."735 Section 251 (c)(3) of the Act also requires
incumbent LECs to offer unbundled network elements to requesting carriers in a manner that
allows them to combine them to provide a telecommunications service.736

230. In the Ameritech Michigan Order, the Commission emphasized that the ability of
requesting carriers to use unbundled network elements, as well as combinations of unbundled
network elements, is integral to achieving Congress' objective of promoting competition in the

719 CCA Comments at 6-7 (arguing that reseller accounts should be moved to Bell Atlantic's wholesale billing
systems); Z-Tel Comments at 22 (arguing that a "read-only" CD-ROM format is inadequate).

730 Second Bel/South Louisiana Order, 13 FCC Rcd at 20723.

7J I NALA Comments at 4; TRA Comments at 15-16 (alleging problems with service orders that are provisioned
but not accounted for in Bell Atlantic's filing system, resulting in double billing of customers by Bell Atlantic and
competing carriers); Adelphia Livengood Dec\. at para. 18.

,

732

73)

734

735

736

See Ameritech Michigan Order, 12 FCC Rcd at 20651.

Z-Tel Comments at 22.

47 U.S.C. § 271(cXI)(B)(ii).

47 U.S.c. § 25 I (c)(3).

[d.
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local telecommunications markets.737 Using combinations ofunbundled network elements
provides a competitor with the incentive and ability to package and market services in ways that
differ from the BOCs' existing service offerings in order to compete in the local
telecommunications market. 738 Moreover, combining the incumbent's unbundled network
elements with their own facilities encourages facilities-based competition and allows competing
providers to provide a wide array of competitive choices. Because the use ofcombinations of
unbundled network elements is an important strategy for entry into the local telecommunications
market, as well as an obligation under the requirements of section 271, we examine section 271
applications to determine whether competitive carriers are able to combine network elements as
required by the Act and the Commission's regulations.

b. Discussion

231. Based on the evidence in the record, we conclude that Bell Atlantic demonstrates
that it provides to competitors combinations of network elements that are already preassembled
in their network, as well as nondiscriminatory access to unbundled network elements, in a
manner that allows competing carriers to combine those elements themselves.1)9 We base our
conclusion on evidence of actual commercial usage and the results ofKPMG's third party test.740

We note that the New York Commission concludes that Bell Atlantic has provided
nondiscriminatory access to combinations of unbundled network elements.741

232. The record indicates that Bell Atlantic, as required by the New York Commission,
provides a variety of methods that allow competitive carriers to combine unbundled network
elements with their own facilities. For example, in addition to the standard physical and virtual
collocation arrangements, Bell Atlantic provides alternative collocation arrangements such as
smaller physical collocation cages, shared collocation cages, and cageless collocation
arrangements.742 The record also indicates that Bell Atlantic has provided eleven "Assembly
Room" and "Assembly Point" arrangements which do not require conditioned space and take

7J7 Ameritech Michigan Order, 12 FCC Rcd 20543, 20718-19; Bel/South South Carolina Order, 13 FCC Rcd at
646.

738 Bel/South South Carolina Order, 13 FCC Rcd at 646; see a/so Local Competition First Report and Order, II
FCC Rcd at 15666-68.

739 See Lacoutureffroy Dec!. at paras. 117-25. Pursuant to NY P.S.c. 914 Tariff, Bell Atlantic offers standard
physical and virtual collocation arrangements as well as a variety ofalternative collocation arrangements that
competing carriers can use to combine individual network elements. Pursuant to NY P.S.c. 916 Tariff, Bell
Atlantic provides access to preassembled combinations of network elements.

740 Through August 1999, Bell Atlantic had provided over 152,000 network element platforms in service. Bell
Atlantic Lacouturerrroy Decl. at para. 122. KPMG has verified that Bell Atlantic can process more than 570,130
platform orders a year. [d. (citing KPMG Final report at Appendix C (App. C, Tab 916».

741 See Bell Atlantic Lacoutureffroy Decl. at para. 115 (stating that "the New York Public Service Commission
has agreed that [Bell Atlantic] is providing [competing carriers] with 'every technically feasible method available
today for competitive LECs to access network elements combinations to provide service.").

742 Bell Atlantic LacouturelTroy Dec!. at para. 118; NY P.S.c. 914 Tariff.
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less time to implement than caged collocation arrangements.743

FCC 99-404

233. The record also indicates that Bell Atlantic, as required by the New York
Commission, provides access to preassembled combinations of network elements. For example,
Bell Atlantic has provided to competitors more than 152,000 preassembled platforms of network
elements, including the loop switch combination (UNE-P) out ofcertain central offices, as well
as local switching elements in combination with other shared elements, such as shared transport,
shared tandem switching, operator services, directory assistance, and SS7 signaling.744 In
addition, Bell Atlantic provides Enhanced Extended Loops (EELs), a combination of loops and
transport.74S All of these combinations are offered in accordance with the New York
Commission's requirements. 746

234. We disagree with arguments that Bell Atlantic's collocation offerings are
deficient. 747 ALTS and several other carriers argue that BA's collocation arrangements involve
delays that diminish the ability of the competitive LECs to provide the services they seek to
offer. 74& As discussed above, we conclude that Bell Atlantic's collocation offerings meet the
Act's nondiscrimination requirements.749

235. We are not persuaded by arguments that the restrictions Bell Atlantic places on
the use of its loop-switch (UNE-P) and loop-transport (EEL) offerings warrant a finding of
checklist noncompliance. Several parties argue that Bell Atlantic cannot limit the central offices
from which the UNE-P is offered.7so They also assert that the sunset provision that allows Bell
Atlantic's UNE-P offering to sunset 4-6 years is unlawfuL'S I With regard to Bell Atlantic's EEL

743 Bell Atlantic Application at 26; Lacouturerrroy Decl. at para. 118 (citing NY P.S.c. 914 Tariff). Bell
Atlantic's Assembly Rooms are rooms within Bell Atlantic's central offices where competitive carriers can combine
loops and switching ports, and Assembly Points are cabinets adjacent to Bell Atlantic's central offices where
competitive carriers can combine loops and switching ports. Jd

Bell Atlantic Application at 24; Lacouturerrroy Dec!. at paras. 122-24.

74!i

746

747

748

749

Jd. at 125.

Jd. at paras. 115, 122, 125.

TRA Comments at 21 ; ALTS Comments at II.

See, e.g., ALTS Comments at 49-64; DSL.net Comments. at 7-8.

See discussion of checklist item I above.

7SO See. e.g., Sprint Comments at 16-17; TRA Comments at 19; AT&T Comments at 49-50; AT&T Reply at 44:
CompTel Dec. 10 Ex Parte Letter. Bell Atlantic does not provide the full loop-switch platform for business services
in New York City wire center in which there are two or more competing carriers already collocated and tariffed to

provide local service. See Pre-Filing Statement o/Bell Atlantic New York at 9, Case 97-C-0271 (PSC filed Apr. 6.
1998).

751 Bell Atlantic's residence and business platform offerings have duration periods of either 4 or 6 years,
depending on whether the central office is located in Zone I or Zone 2. See Pre-Filing Statement ofBell At/antic
New York at 9-10, Case 97-C-027I (PSC filed Apr. 6,1998).
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offerings, several parties contend that Bell Atlantic also unlawfully restricts the availability of
extended loops by refusing to allow competing LECs to use them to provide solely exchange
access service.7S2

236. In the wake of the Supreme Court's January 25, 1999 decision vacating the
Commission's Rule 51.319 that identified the network elements incumbent LECs are required to
provide on an unbundled basis, and prior to adoption of our order reinstating that rule, the
incumbents' obligations with regard to offering unbundled network elements or combinations
thereofhas been unclear.m Given this vacuum, we find it would be inequitable to penalize Bell
Atlantic for complying with the rules established by the New York Commission. Although we
have adopted new rules identifying the incumbent LECs' unbundling obligations,754 these rules
are not in effect yet. Moreover, even under our new rules, the extent to which requesting carriers
may place restrictions on their loop-transport combinations remains the subject ofa further
notice.7SS We therefore find that the restrictions Bell Atlantic places on its loop-transport
combinations and its UNE-P combinations do not warrant a finding of checklist noncompliance.
Once our new rules identifying the unbundling obligations of network elements become
effective, Bell Atlantic must fully comply with those rules.7S6

7S2 See, e.g., AT&T Comments at 50-5]; TRA Comments at 19-20; RCN Comments at 6-8.

7SJ The Supreme Court also reinstated the Commission's Rule 51.3]5 (b) (prohibiting incumbents from separating
preassembled combinations of network elements) which, along with rules 5] 3 ]5(c)-(f) (requiring incumbents' to
combine non-preassembled combinations of elements for requesting carriers), had been overturned by the Eighth
Circuit. AT&T Corp v. Iowa Utilities Bd., ]] 9 S.Ct. 721 (1999).

7SJ In light of the reasoning set forth in that decision, the Commission has asked the Eighth Circuit to reinstate
rules 51.315(c)-(f). That matter is still pending.

754 See Implementation ofthe Local Competition Provisions ofthe Telecommunications Act of1996, CC Docket
No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, FCC 99-238 (reI. Nov. 5,
1999) (Third Report and Order and Fourth FNPRM).

7SS In the Fourth FNPRM, we stated that it is not clear that the 1996 Act permits any restrictions to be placed on
the use of unbundled network elements. We concluded, however, that under existing law, a requesting carrier is
entitled to obtain existing combinations of loop and transport between the end user and the incumbent LEC's
serving wire center on an unrestricted basis at unbundled network element prices. Third Report and Order and
Fourth FNPRM at para. 484. ]n a Supplemental Order, we modified those conclusions with respect to the use of
unbundled network elements to provide exchange access services. Implementation ofthe Local Competition
Provisions ofthe Telecommunications Act of1996, CC Docket No. 96-98 (adopted Nov. 24, 1999) (Supplemental
Order). Specifically. we stated that in order to preserve the issue in the Fourth FNPRM as we intended, we would
"allow incumbent LECs to constrain the use of combinations of unbundled loops and transport network elements as
a substitute for special access service subject to the requirements of [the Supplemental Order "]. Id at para 2. We
also concluded that this constraint does not apply if an interexchange carrier uses combinations of unbundled loop
and transport network elements to provide a significant amount of local exchange service, in addition to exchange
access service, to a particular customer. Id. at para. 5.

7S6 We note that Bell Atlantic states that it will comply with the Commission's unbundling rules once they become
effective. Bell Atlantic Application at 25.
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3. Pricing of Network Elements

a. Background

FCC 99-404

237. Checklist item 2 of section 271 states that a BOC must provide
"nondiscriminatory access to network elements in accordance with sections 251(c)(3) and
252(d)(I)" of the Act.7s7 Section 251(c)(3) requires local incumbent LECs to provide
""nondiscriminatory access to network elements on an unbundled basis at any technically feasible
point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory...."7S8

Pursuant to section 252(d)(1), determinations by a state commission ofjust and reasonable rates
for network elements shall be "'based on the cost. . . of providing ... the network element ...
and nondiscriminatory [ ] and may include a reasonable profit. "7S9 Based on this statutory
mandate, the Commission has determined that prices for interconnection and unbundled network
elements (or UNEs) must be based on an incumbent LEC's forward-looking, long-run
incremental costs for each network element.76O It adopted a pricing methodology that
encompasses these concepts called TELRIC, or Total Element Long Run Incremental COSt. 761 In
order to prove compliance with these statutory provisions, a BOC must show that its prices for
interconnection and unbundled network elements are based on forward-looking, long-run
incremental costs.

b. Discussion

238. Based on the evidence in the record, we conclude that Bell Atlantic demonstrates
that its pricing of unbundled network elements complies with the requirements ofchecklist item
2.762 We agree with Bell Atlantic's assertion that it has worked with the New York Commission
to establish prices for unbundled network elements and that these proceedings '''have resulted in a
full suite of TELRIC rates.''76J Specifically, as discussed below, we agree with the New York
Commission that Bell Atlantic's prices for switches and loops offered as unbundled network
elements are priced pursuant to a forward-looking, long-run incremental cost methodology. The

7S7

7S8

7S9

760

761

47 U.S.C. § 271(B)(ii).

47 U.S.c. § 251(c)(3).

47 U.S.c. § 252(d)(l).

Local Competition First Report and Order, II FCC Rcd at 15845.

Id. at 15844-46.

762 See Bell Atlantic Application at 66; NYPSC Collocation Order at 7; NYPSC Interconnection Tariffat
5.1.17(A)(B) and 10.5.1 (A)(B); NYPSC TarifTNo. 916 (Bell Atlantic Application App. H, Tab 3) (NYPSC UNE
Tariff) at 5.12.9.5; Opinion and Order Concerning Methods for Network Element Recombination, Case Nos. 98-C­
0690 and 95-C-0657 (NYPSC Nov. 23, 1998 (Bell Atlantic Application App. D, Vol. 6, Tab 121) (NYPSC UNE
Recombination Order); Opinion and Order Setting Ratesfor First Group ofNetwork Elements, Case Nos. 95-C­
0657, 94-C-0095, 91-C-1174 (NYPSC April I, 1997) (Bell Atlantc Application App. G, Vol. I, Tab 9) (NYPSC
Phase I Order); New York Commission Comments at 152-62; New York Commission Reply at 49-50.

763 Bell Atlantic Application at 65-66.
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New York Commission further asserts that "prices conforming to the FCC's requirements are in
effect for resale, interconnection, and unbundled network elements provided by Bell Atlantic­
NY."764 The Department of Justice did not comment on Bell Atlantic's prices for unbundled
network elements. We stress that we place great weight on the New York Commission's active
review and modification of Bell Atlantic's proposed unbundled network element prices, its
commitment to TELRIC-based rates, and its detailed supporting comments concerning its
extensive, multi-phased network elements rate case, as discussed below.

239. Despite the fact that the Eighth Circuit stayed the Commission's pricing authority
after the New York Commission had begun its network elements rate case, the New York
Commission determined that it would proceed in the rate case on a TELRIC basis.76~ In Phase
One of its rate case, the New York Commission considered two different TELRIC-based cost
models, one submitted by Bell Atlantic and another, the Hatfield model, submitted by AT&T and
MCJ.766 The New York Commission noted that Bell Atlantic objected to TELRIC "in
principle''767 but that "the parties continued to rely on the TELRIC standard."768 The New York
Commission held that it "need not evaluate the various costing methods on theoretical grounds"
because

The case was litigated on a TELRIC basis; all parties contemplate its being decided on
that basis; TELRIC is certainly a reasonable approach to use, though just as certainly not
the only one; and, as [Bell Atlantic]769 recognizes, as a practical matter there is no
alternative other than the very unattractive one of temporary rates while a lengthy new
case is litigated.no

240. The New York Commission considered each of the cost elements to Bell
Atlantic's TELRIC-based cost model. It approved, without modification, some of Bell Atlantic's
proposed cost inputs, but substituted what it deemed "more reasonable inputs" to both Bell
Atlantic's cost model and the Hatfield model.771 The New York Commission noted that, when it
compared the modified results from the two cost models, the resulting costs converged and
sometimes even crossed each other which, the New York Commission determined, defined a
"sharply narrowed range of reasonable results that may be reached on the record here.''n2 The

764

76\

766

767

768

New York Commission Comments at 162; see a/so New York Commission Reply at 42.

NYPSC Phase I Order at 4.

Id. at 14.

Id.

Jd. at 13.

769 In the New York Commission rate case, Bell Atlantic filed under the name or "New York Telephone d/b/a!
Bell Atlantic-New York." See, e.g., NYPSC Phase 3 Order at 1.

no NYPSC Phase / Order at 14.

nl

772

Id. at 48-64.

Id. at 99.
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New York Commission detennined that each cost model had its own advantages and
disadvantages, and held that "in the absence of factors clearly tending one way or the other,
prices will be set at the mid-point of that narrowed range."nJ

241. Burden ofProof We reject AT&T's assertion that Bell Atlantic has not provided
sufficient detail in its section 271 application to demonstrate that its prices for unbundled
network elements comply with the Act.n4 In its section 271 application, Bell Atlantic asserts that
the outcome of the New York Commission rate proceedings on network elements resulted in
rates "fully consistent with this Commission's pricing rules, including the TELRIC
methodology."m While Bell Atlantic did not discuss in detail its pricing methodology in its
section 271 application, it did provide sufficient documentation in its supporting affidavits and
attachments for us to evaluate the pricing of each network element.776 Additionally, Bell Atlantic
provided extensive records of the New York Commission's network elements rate case.

242. Switch Prices. We conclude that Bell Atlantic provides sufficient evidence to
demonstrate that its switch costs are based on forward-looking, long-run incremental costs.m We
reject AT&T's allegation that Bell Atlantic's switching prices violate TELRIC principles
because they fail to account for any cost savings from the steep switch discounts that an efficient
carrier operating in the long run would unquestionably receive.771 AT&T previously raised this
issue with the New York Commission, which considered AT&T's assertion and made significant
modifications to Bell Atlantic's proposed switch prices. Using its TELRIC-based model, Bell
Atlantic calculated an average total installed switch investment of$586 per line.779 This switch
cost was significantly higher than those calculated by AT&T under the Hatfield model, which
calculated a per-line switch investment of$125.7IO The New York Commission held that the
wide disparity between the two TELRIC models' inputs called both figures into question, and
that the record before it suggested that neither figure was reliable.711 The New York Commission
then conducted its own examination into switching costs, after which it estimated a per-line

77J Id. at 120. We note that Phase Four of the New York Commission's network elements rate case has not been
completed, and several important network element issues remain outstanding. New York Commission Comments at
154-55.

774 AT&T Comments at 54.

77< Bell Atlantic Application at 66.

776 See, e.g., NYPSC Phase 1 Order; NYPSC Phase 3 Order; Bell Atlantic Pre-Filing Statement; Bell Atlantic-New
York Joint Affidavit in Support of Proposed Rates for ADSL-Qualified, HDSL-Qualified, and Digital-Designed
Links. Case 98-C-1357 (NYPSC Sept. 13, 1999) (Rhythms Comments, Attach. EHG-RW-3) (Bell Atlantic Affidavit
in Support of DSL Links); NYPSC CoJlocation Order.

NYPSC Phase 1 Order at 84.

77S AT&T Comments at 60.

779 NYPSC Phase I Order at 83-84.

780

781

Id. at 83-84.

Id. at 84.
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switch cost of $303, which it reduced to $192 to account for declining switch prices Within the
industry.782 The New York Commission contends that the resultant switch prices are TELRIC­
based.713 Based on the evidence in the record, we find that the New York Commission has
already considered AT&T's allegation that Bell Atlantic's proposed switch costs were too high
and responded appropriately. Bell Atlantic may only recover $192 per switch per line, a
significant reduction from its original proposal of $586 per line and an amount much closer to
AT&T's estimation. We have no basis to disagree with the New York Commission that its
calculation of switching costs is a "reasonable calculation of pertinent costs, arrived at by the
New York Commission Staff's application of forward-looking TELRIC analysis.''784

243. We also disagree with AT&T's further assertions that: (1) the Commission has
concluded in the context of the Universal Service Fund that TELRIC does not pennit recovery of
the cost of "augmented switches," which are existing switches with capacity upgrades, and Bell
Atlantic's proposal to recover such costs here violates TELRIC; 785 (2) the New York
Commission admitted in its reply comments that it did not apply a TELRIC methodology to
switch prices and set switch prices based on speculative claims, not facts;786 and (3) Bell
Atlantic's switch rates are merely interim in nature, pending a new pricing rulemaking.717

244. First, we note that in the Local Competition First Report and Order, the
Commission held that, while TELRIC consists of "methodological principles" for setting
prices,711 states retain flexibility to consider "local technological, environmental, regulatory, and
economic conditions."719 In reviewing state pricing decisions in the context of section 271
applications, we will not reject an application because isolated factual findings by a commission
might be different from what we might have found if we were arbitrating the matter under
section 252(e)(5). Rather, we will reject the application only if basic TELRIC principles are
violated or the state commission makes clear errors in factual findings on matters so substantial
that the end result falls outside the range that the reasonable application of TELRIC principles
would produce.

245. Here, in response to AT&T's allegations regarding switch discounts. the New
York Commission asserts that it "appropriately exercised its power to take account of conditions

71~ Id. at 84-85; see also Order Denying Motion to Reopen Phase I and Instituting New Proceeding (NYPSC Sept.
30, 1998) (Bell Atlantic Application App. G, Vol. 1, Tab 18) (NYPSC Order Denying Motion to Reopen Phase I).

783

711

New York Commission Reply at 47-48.

[d. at 48.

AT&T Comments at 60.

716 Letter from Mark C. Rosenblum, Vice President-Law, AT&T, to Magalie Roman Salas, Secretary, Federal
Communications Commission (filed Nov. 23, 1999) (AT&T Nov. 23 Ex Parte Letter) at 6.

,.,
7&&

7'.

AT&T Comments at 62-63.

Local Competition First Report and Order, 11 FCC Rcd at 15812.

[d. at 15559.
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in New York" when it determined switching costs pursuant to TELRIC.790 We agree with New
York that it has appropriately exercised its flexibility to set prices within a range of TELRIC­
based rates. We also agree with the New York Commission that its determination of allowable
switch costs was the result of a complex analysis that does not lend itself to simple arithmetic
correction through the adjustment ofa single input.791 AT&T has presented no evidence to
persuade us that New York did not conform to TELRIC principles simply because it failed to
modify one input into its cost model. We are not persuaded by AT&T's assertion that in our
Universal Service proceeding, we disallowed the cost recovery of "augmented switches," and
that Bell Atlantic's recovery includes such cost recovery, which violates our rules. 792 As we
stated in the Universal Service Tenth Report and Order, that federal cost model "was developed
for the purpose of determining federal universal service support, and it may not be appropriate to
use nationwide values for other purposes, such as determining prices for unbundled network
elements."793 We specifically cautioned parties from making any claims in any other proceedings
based on the inputs adopted in the Universal Service Tenth Report and Order. 794

246. Second, contrary to AT&T's assertion, we see no admission in the record by the
New York Commission that it did not use a TELRIC-based cost methodology for switch prices.
We find no basis to disagree with the New York Commission's assertion that it calculated
pertinent costs "arrived at by the NYPSC Staffs application of forward-looking TELRIC
analysis.''79S Moreover, we are not persuaded that Bell Atlantic's switching costs are based on
speculation, simply because AT&T believes the New York Commission did not adequately
reflect switching discounts. As discussed above, the New York Commission engaged in
extensive fact-finding in its rate case, and specifically considered AT&T's assertions about
switching discounts. As a result, Bell Atlantic's switching prices were greatly reduced, with a
final result that is very close to AT&T's estimated switching prices, further undermining
AT&T's claims that Bell Atlantic's switch prices are double or even triple what they should be.7%

247. Third, we see no reason to disagree with the New York Commission that Bell
Atlantic's switch costs are not "interim" merely because they may be adjusted in the future to
account for newly adduced evidence,797 The New York Commission held that, while it had
initially been persuaded by Bell Atlantic that it did not receive large switch discounts from its
vendors, AT&T later presented new evidence on such discounts, which the New York

790

791

792

New York Commission Reply at 46.

See id at 48.

See AT&T Comments at 60.

79) In re Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Tenth Report and Order, FCC
99-304 (reI. Nov. 2, )999) (Universal Service Tenth Report and Order) at para. 32.

Id

79S

797

New York Commission Reply at 48.

AT&T Comments at 6 I; see also AT&T Nov. 23 Ex Parte Letter at 4-5.

New York Commission Reply at 47-48.
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Commission will examine in its second network elements rate case. 79K AT&T has presented no
evidence that the New York Commission's "ongoing examination of the [switch discount] issue
betokens a failure to set TELRIC-compliant rates," nor does it refute the New York
Commission's claim that these rates may be refined in the future, "but they are no less TELRIC­
compliant on that account."799

248. Loops - Copper Feeder. We also reject AT&T's allegation8
°O that Bell Atlantic's

unbundled element prices. are not TELRIC-based because Bell Atlantic uses fiber in the feeder
portion of its loop plant, which can be more expensive than copper in longer loop lengths.801

AT&T raised identical arguments before the New York Commission. 802 There, AT&T asserted
that copper feeder is cheaper than fiber for loops shorter than 9,000-12,000 feet, and that Bell
Atlantic should not be allowed to recover the higher capital costs of fiber feeder.a°3 AT&T also
asserted that Bell Atlantic installed all-fiber feeder in order to subsidize its own broadband
network for the provision of future services, and that competitors should not be required to
subsidize such costs.all4 AT&T also asserts that loops that may be efficient for shorter loop
lengths such as those in Manhattan may not be efficient in other parts of New York state.80S In
response, the New York Commission notes that it analyzed the difference between fiber and
copper feeder, but found that the higher cost of fiber feeder was "more than offset" by the lower
provisioning and maintenance costs of fiber. 806 Additionally, the New York Commission was not
persuaded by assertions that Bell Atlantic had inflated its loop costs in order to subsidize its own
broadband ventures.807 The New York Commission found that the economics of copper versus
fiber depend "not only on loop length but on capacity."808 The New York Commission held that
New York's population per square mile supports "the economies afforded by fiber's greater
capacity ... even where distances are short."809 AT&T also alleges that Bell Atlantic's prices for
unbundled loops include the costs of terminating DLC circuits at the switch using antiquated

798 NYPSC Phase I Order at 85, n.l; see also New York Commission Reply at 47-48; NYPSC Order Denying
Motion to Reopen Phase I.

799 New York Commission Reply at 47.

100 AT&T Comments at 58-60.

801 New York Commission Reply at 45-46.

802 NYPSC Phase I Order at 70.

803 ld

1114 ld

805 AT&T Nov. 23 Ex Parte Letter at 4-5.

106 NYPSC Phase I Order at 83-84.

807 [d.

801 New York Commission Reply at 45-46.

809 ld. at 46 and n.4.
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terminations rather than the modem OR-303 technology used for the loop feeder.110 AT&T
contends that Bell Atlantic's use of older DLC terminations does not reflect an efficient,
forward-looking network and thus violates TELRIC principles.11l AT&T again raised an
identical argument before the New York Commission.1I2 The New York Commission found no
evidence to support AT&T's allegations regarding either fiber feeder or DLC terminations.1I3

The New York Commission also noted that, in the future, competitors may wish to purchase
elements to provide enhanced services to their own customers, and that fiber may prove useful
for these purposes.114 AT&T also asserts that the New York Commission improperly relied on a
1991 Bell Atlantic cost study that was never placed into the record of the New York
Commission's rate case when it considered the costs of fiber feeder.1IS The New York
Commission responds that its reliance on the 1991 cost study was both limited and proper.116

249. We find that AT&T has not presented sufficient evidence to prove that the New
York Commission erred in its determination or that it neglected to consider any relevant facts
relating to fiber feeder or DLC termination technology. We have no reason to disagree with the
New York Commission's conclusion that Bell Atlantic's use of fiber and DLC termination
technology in this case does not make its rates inconsistent with a TELRIC methodology.1I7

250. Conditioning ofxDSL-Capab/e Loops. We find that Bell Atlantic's interim rates
for xDSL provisioning and conditioning, which are subject to refund or true-up when the New
York Commission completes its xDSL cost study, are not a basis for rejecting the section 271
application. DSL describes a "family of transmission technologies that use specialized
electronics at the customer's premises and at a telephone company's central office ... to transmit
high-speed data signals over copper cables."111 Bell Atlantic offers unbundled loops for use by
competing carriers to provide Asymmetrical Digital Subscriber Line (ADSL) and High Bit-Rate
Digital Subscriber Line (HDSL).1I9 Bell Atlantic offers ""ADSL-qualified links" to loops of less

110

III

112

113

114

115

AT&T ClarkeIPetzinger AfT. at paras. 5-24.

Id. at paras. 5-24; see also AT&T Nov. 23 Ex Parle Letter at 4.

NYPSC Phase I Order at 71-72.

Jd. at 83-84.

Jd.

AT&T Nov. 23 Ex Parle Letter at 5.

116 New York Commission Reply at 46 n.2.

111 We note, however, that in other states it may be acceptable, and even preferable, to assume the use of copper
in certain parts of a LEe's network.

III Bell Al/aniic Affidavit in Supporl ofDSL Links at 4. A small "x" before the letters "DSL" signifies the use of
the term as a generic transmission technology. See infra Section V.D.

119 Bell Atlantic-New York's Joint Affidavit in Support of Proposed Rates for ADSL-Qualified, HDSL-Qualified,
and Digital-Designed Links, Case 98-C-1357 (Sept. 13, 1999) at 4-5.
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than 18,000 feet, and "HDSL-qualified links" to loops of less than 12,000 feet. 82o Bell Atlantic
asserts, however, that "certain technical difficulties arise when ADSL or HDSL signals are
transmitted over loops that exceed a certain length.''821 Bell Atlantic asserts that, if a competitive
carrier desires ADSL- or HDSL-Ievel transmission over loops exceeding these lengths, loop
"conditioning" may be required.1ll Bell Atlantic's tariff regarding these services also includes a
variety of"ancillary" charges, all but one ofwhich are non-recurring charges.823

251. Bell Atlantic's ancillary charges generally fall into one of two categories: 1)
charges related to loop qualification, or 2) charges related to conditioning unqualified 100ps.824 In
the first category of ancillary charges, Bell Atlantic operates a loop qualification database, which
competitors must access to find necessary infonnation about the loop they wish to use.m Bell
Atlantic imposes a "Mechanized Loop Qualification Charge" to recover the costs associated with
the creation and maintenance ofthis database. 826 If a loop is not included in the loop database, or
if a competitive provider requires additional infonnation about a loop, a manual loop
qualification occurs, and additional charges may accrue.127

252. In the second category of ancillary charges, Bell Atlantic charges competing
carriers to remove load coils828 and bridge taps829 from its ADSL- and HDSL-qualified loops.
Bell Atlantic asserts that load coils make loops generally unsuitable for xDSL transmission.830

Therefore, it charges these carriers to remove these load coils, as well as some bridge taps. Bell
Atlantic asserts that, because the number of load coils on a loop depends on its length, its charge
to remove load coils on loops longer than 18,000 feet is 100p-Iength-sensitive.131 Bell Atlantic

120 Jd. at 6.

121 Id. at 6.

I" Jd.

123 Id.

124 Jd. at 8.

1~5 Id. at 8-9.

m Id. at 6. Bell Atlantic states that it would be willing to recover these charges through a non-recurring, loop
based charge. Id.

1=7 Id. at 9-10. In addition to a manual loop qualification charge, Bell Atlantic may impose an engineering query
charge, an engineering work order charge, and a pair swap charge. Jd. at 10-13.

8=1 A load coil is an inductor that is connected into a loop in order to improve its voice transmission
characteristics. Jd. at 14.

129 Bridge taps are a branching of a copper loop that permit the appearance of the loop at a number of alternative
servicing terminal locations, which give the telephone company greater flexibility in reassigning a telephone
number to a different address without rearranging existing facilities. Jd. at 14-16.

130 Id. at 14.

131 Id at 16. Additional charges may accrue when a competitive provider orders a two-wire digital link that is
longer than 18,000 feet. Id.
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does not charge for the removal ofload coils on loops ofless than 18,000 feet.832 On loops of
less than 18,000 feet, Bell Atlantic will not charge to remove bridge taps between 12,000 and
18,000 feet in order to accommodate xDSL technology. Bell Atlantic will remove these shorter
bridge taps on its shorter loops, but will charge competing providers for this service.8JJ

253. Bell Atlantic asserts that its proposed rates for these ancillary services are "equal
to their costs"834 and are forward-looking because they reflect the most efficient technology
currently available for the services requested.us Bell Atlantic also asserts that the charges for
these ancillary services, most of which are non-recurring charges, are essentially determined as
the product of an estimated worktime and a relevant labor rate.836

254. In the Local Competition First Report and Order, the Commission found that, in
some instances, incumbent LECs would be required to "take affirmative steps to condition
existing loop facilities" to enable competitors to provide services not currently provided over the
facilities, such as xDSL.837 The Commission stated that "such loop conditioning may involve
removing load coils or bridge taps that interfere with the transmission of digital signals,"m and
that the carrier requesting the loop conditioning would be required to "bear the cost of
compensating the incumbent LECs for such conditioning."839 Pursuant to Commission rules,
"nonrecurring charges ... shall not permit an incumbent LEC to recover more than the total
forward-looking economic cost of providing the applicable element."840 The costs incumbents
impose on competitors for line conditioning, which are nonrecurring charges, must be in
compliance with these pricing rules.

255. A number of carriers assert that Bell Atlantic does not demonstrate that its
proposed prices for its xDSL-capable loops comport with TELRIC.841 These carriers assert that
Bell Atlantic's xDSL loop provisioning policies are discriminatory, unjust, and unreasonable

832

833

NYPSC UNE Tariffat 5.5. 1.1 (D)(2)(b).

Id.

834 Bell Atlantic-New York's Joint Affidavit in Support of Proposed Rates for ADSL-Qualified. HDSL-Qualified.
and Digital-Designed Links. Case 98-C-1357 (Sept. 13. 1999) at 16.

831

836

837

838

839

Id.

Id. at 17.

Local Competition First Report and Order. II FCC Rcd at 15692.

Id.

Id.

47 C.F.R. § 51.509(e).

841 ALTS Comments at 36-37; CoreComm Comments at 6; Covad Comments at 6; Intermedia Comments at 8;
MCI WorldCom Comments at 21.

841 ALTS Comments at 36-37.
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because they fail to give an efficient competitor a meaningful opportunity to compete.84
! ALTS

contends that Bell Atlantic's charge for loop qualification fails to comply with the TELRIC
standard.843

256. Bell Atlantic urges us to refrain from evaluating Bell Atlantic's xDSL charges
because its xDSL rates, which are interim and subject to refund, are still being reviewed by the
New York Commission, and "there is no warrant for additional review here.''B44 In its evaluation
of Bell Atlantic's section 271 application, the New York Commission notes that it is currently
considering the issue of permanent rates pertaining to recurring and nonrecurring charges related
to xDSL-capable loops, including conditioning and database charges.145 Noting that commenters
have asserted that such charges may be so high that they are prohibitive, the New York
Commission stated that a separate, accelerated track is underway to address these issues in its
network element rate proceeding.846 Additionally, the New York Commission asserts that, in the
interim, both recurring and non-recurring xDSL charges proposed by Bell Atlantic are temporary
and subject to refund or true-up.147 In its reply brief, the New York Commission states that,
consistent with its commitment to TELRIC principles and "to setting prices that satisfy the
requirements of the 1996 Act and the Commission, we can safely say that [xDSL] rates meeting
those requirements will have been set before the end of the year."148 Bell Atlantic contends that
any concerns regarding its xDSL rates "will be resolved by the New York Public Service
Commission in accordance with TELRIC standards in less than two months."849

257. We note that Bell Atlantic currently has interim rates in effect for its conditioning
of xDSL-capable loops, pending completion by the New York Commission of its xDSL rate
case.850 The Commission has not previously addressed the question of whether a section 271
applicant's reliance on interim rates should constitute grounds for rejection.

258. Although we recognize that interim rates create uncertainty, we are also aware
that establishing permanent recurring and nonrecurring rates relating to unbundled network
elements, resale, and transport and termination offerings is a complex and ongoing process. It

842 ALTS Comments at 36-37; CoreComm Comments at 6; Covad Comments at 6; Intermedia Comments at 8;
MCI WorldCom Comments at 21.

ALTS Comments at 36-37.

843

847

848

849

850

ld. at 36.

Bell Atlantic Reply at 53-55.

New York Commission Comments at 79-80.

ld.

ld.

New York Commission Reply at 49.

Bell Atlantic Lacouturen'roy Reply Dec!. at para. 195.

New York Commission Reply at 49.
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was for that reason in the Local Competition First Report and Order that the Commission
proposed interim proxy rates that states could use until they completed their permanent cost
proceedings.'sl We conclude that a BOC's application for in-region interLATA authority should
not be rejected solely because permanent rates may not yet have been established for each and
every element or nonrecurring cost of provisioning an element. We believe that this question
should be addressed on a case-by-case basis. If the uncertainty caused by the use of interim rates
can be minimized, then it may be appropriate, at least for the time being, to approve an
application based on the interim rates contained in the relevant tariff. Uncertainty will be
minimized if the interim rates are for a few isolated ancillary items, permanent rates that have
been established are in compliance with our rules, and the state has made reasonable efforts to set
interim rates in accordance with the Act and the Commission's rules.

259. We accept Bell Atlantic's proposal that we allow its interim rates until the New
York Commission reviews its cost support and, if necessary, adjusts its rates to conform to a
TELRIC-based cost methodology. The conditioning ofxDSL loops is a relatively new issue, and
because new issues are constantly arising, we believe that it is reasonable to allow a limited use
of interim rates when reviewing a section 271 application where the state has not yet completed
its permanent rate case for a new service. Additionally, the New York Commission, as discussed
above, has a substantial track record of setting other applicable prices at TELRIC rates.1S2 Bell
Atlantic's interim rates are subject to refund or true-up if the New York Commission determines
that they exceed applicable TELRIC-based costs.m Additionally, the Commission has clearly
stated that incumbent LECs, if required to condition loops, may recover their costs of such
conditioning. l54 If any of these factors were absent, however, we would not be inclined to
approve a section 271 application that contains interim rates because we would lack confidence
that the permanent rates would be set in accordance with the Act.

260. Finally, although we would be willing, at this time, to grant a section 271
application with a limited number of interim rates where the confidence-building factors
identified above are present, we emphasize that it is clearly preferable to analyze a section 271
application on the basis of rates derived from a permanent rate proceeding. At some point, states
will have had sufficient time to complete these proceedings. We will, therefore, become more
reluctant to continue approving section 271 applications containing interim rates. It would not be
sound policy for interim rates to become a substitute for completing these significant
proceedings.

261. In the instant case, Bell Atlantic is only charging for removal of load coils and

151 Local Competition First Report and Order, II FCC Rcd at 15812.

152 We note that the New York Commission has committed to review Bell Atlantic's cost studies in support of its
DSL prices and to conform such prices to TELRlC before the end of 1999. New York Commission Reply at 49-50.

153 We note that New York Commission is taking reasonable steps to complete its permanent rate-setting

proceeding within a short time-frame, and the New York Commission and Bell Atlantic have both committed to the
use of forward-looking economic costs for determining unbundled network elements rates. NYPSC Collocation
Order at 7; Bell Atlantic Reply at 55.

154 Local Competition First Report and Order, II FCC Rcd at 15692.
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bridge taps that impede xDSL service but are otherwise appropriate for providing voice-grade
service. In these circumstances, the cost of removing load coils and bridge taps can only be done
on a loop-by-loop basis and may be expensive. We are not in a position to judge whether Bell
Atlantic's interim rates are too high until the New York Commission has completed its review.
Given the limited scope of Bell Atlantic's interim rates, the refund mechanism and the New York
Commission's track record in reviewing Bell Atlantic's rates, we find that Bell Atlantic's interim
rates for xDSL-capable loops meet the checklist requirement at this time. We note, however, that
any significant time delay in permanent rates could be a basis for finding noncompliance with
section 271 requirements.

262. Glue Charges. We also reject Cable & Wireless' assertion that Bell Atlantic acts
in a discriminatory fashion by imposing an additional "glue charge" on business customers when
it sells them unbundled network elements. Cable & Wireless contends that this charge is
unlawful and will hinder the development of broad-based local competition.ass The New York
Commission has defined "glue charges" as "charges that competitors will pay Bell Atlantic (in
some cases) to compensate it for combining together all of the network elements into the
·platform."'1S6 In its state UNE tariff revision with an effective date of February 15, 1999, Bell
Atlantic proposed a "glue charge," which it stated would apply "to each Existing and New UNE
Platform used to provide business POTS service.''IS7 The New York Commission approved this
glue charge.1S1 In a tariff revision that took effect September 24, 1999, however, Bell Atlantic
removed the glue charges.,s9 As a general rule, we are skeptical of glue charges, and note with
approval that these glue charges were removed from Bell Atlantic's tariff before Bell Atlantic
filed its section 271 application. Thus, the issue of glue charges is moot, and we need not further
consider it here.

C. Checklist Item 3 - Poles, Ducts, Conduits, and Rights-of-Way

1. Background

263. Section 27 I(c)(2)(B)(iii) requires BOCs to provide "[n]ondiscriminatory access to
the poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and
reasonable rates in accordance with the requirements of section 224."160 In the Local Competition

ISS Cable & Wireless Comments at 6.

• 56 Bell Atlantic Pre-Filing Statement at 1.

157 NYPSC UNE Tariffat 5.12.8.5.

ISS Bel/ At/antic Pre-Filing Statement, Attach. Letter from John F. O'Mara, Chairman, New York State Public
Service Commission, to Hon. Maureen O. Helmer, Deputy Chairman, New York State Public Service Commission
(filed April 6, 1998) at 4.

159 NYPSC UNE Tariffat 5.12.9.5.

160 47 U.S.c. § 271 (cX2)(B)(iii). As originally enacted, section 224 was intended to address obstacles that cable
operators encountered in obtaining access to poles, ducts, conduits, or rights-of-way owned or controlled by
utilities. The 1996 Act amended section 224 in several important respects to ensure that telecommunications
carriers as well as cable operators have access to poles, ducts, conduits, or rights-of-way owned or controlled by
utility companies, including LECs. Second Bel/South Louisiana Order, 13 FCC Red at 20706, n.574.

140



Federal Communications Commission FCC 99-404

First Report and Order, the Commission interpreted section 251(b)(4) as requiring
nondiscriminatory access to LEC poles, ducts, conduits, and rights-of-way for competing
providers of telecommunications services in accordance with the requirements of section 224.161

In addition, we interpreted the revised requirements of section 224 governing rates, terms, and
conditions for telecommunications carriers' attachments to utility poles in the Pole Attachment
Telecommunications Rate Order. 162 Section 224(f)(I) states that "[a] utility shall provide a cable
television system or any telecommunications carrier with nondiscriminatory access to any pole,
duct, conduit, or right-of-way owned or controlled by it."163 Notwithstanding this requirement,
section 224(f)(2) permits a utility providing electric service to deny access to its poles, ducts,
conduits, and rights-of-way, on a nondiscriminatory basis, "where there is insufficient capacity
and for reasons of safety, reliability and generally applicable engineering purposes."164

264. Section 224 also contains two separate provisions governing the maximum rates
that a utility may charge for "pole attachments.''B6S Section 224(b)(I) states that the Commission
shall regulate the rates, terms, and conditions governing pole attachments to ensure that they are
"just and reasonable."166 Notwithstanding this general grant of authority, section 224(c)(I) states
that "[n]othing in [section 224] shall be construed to apply to, or to give the Commission
jurisdiction with respect to the rates, terms, and conditions, or access to poles, ducts, conduits
and rights-of-way as provided in [section 224(f)], for pole attachments in any case where such
matters are regulated by a State." As of 1992, nineteen states, including New York, had certified
to the Commission that they regulated the rates, terms, and conditions for pole attachments.167

161 Local Competition First Report and Order, II FCC Rcd at 16073.

162 Implementation of Section 703(e) of the Telecommunications Act of 1996, Amendment of the Commission's
Rules and Policies Governing Pole Attachments, CS Docket No. 97-151, I3 FCC Red 6777 (1998) (Pole
Attachment Telecommunications Rate Order).

863 47 V.S.c. § 224(f)(I). Section 224(a)(I) defines "utility" to include any entity, including a LEC, that controls,
"poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire communications." 47 V.S.c. §
224(a)( I).

164 47 V.S.c. § 224(f)(2). In the Local Competition First Report and Order, the Commission concluded that,
although the statutory exception enunciated in section 224(f)(2) appears to be limited to utilities providing electrical
service, LECs should also be permitted to deny access to their poles, ducts, conduits, and rights-of-way, because of
insufficient capacity and for reasons of safety, reliability and generally applicable engineering purposes, provided
the assessment of such factors is done in a nondiscriminatory manner. Local Competition First Report and Order,
II FCC Rcd at 16080-81.

I6S Section 224(aX4) defmes "pole attachment" as "any attachment by a cable television system or provider of
telecommunications service to a pole, duct, conduit, or right-of-way owned or controlled by a utility." 47 V.S.C. §
224(a)(4).

166 47 V.S.c. § 224(b)(I).

167 See States That Have Certified That They Regulate Pole Attachments, Public Notice, 7 FCC Rcd 1498 (1992).
The 1996 Act extended the Commission's authority to include not just rates, terms, and conditions, but also the
authority to regulate nondiscriminatory access to poles, ducts, conduits, and rights-of-way. Local Competition First
Report and Order, II FCC Rcd at 16104; 47 V.S.c. § 224(f). Absent state regulation of terms and conditions of
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265. Based on the evidence in the record, we find that Bell Atlantic demonstrates that it
is providing nondiscriminatory access to its poles, ducts, conduits, and rights-of-way at just and
reasonable rates, terms, and conditions in accordance with the requirements of section 224, and
thus satisfies the requirements of checklist item 3.868 The New York Commission concludes that
Bell Atlantic provides nondiscriminatory access to poles, ducts, conduits and rights-of-way in
compliance with this checklist item.869

266. Although ALTS argues that Bell Atlantic does not provide nondiscriminatory
access to conduits, and rights-of-way within multiple tenant environments,170 Bell Atlantic
responds that it does not control the conduits and rights-of-way within the multiple tenant
environments cited by ALTS.s7

1 Section 271 (c)(2)(B)(iii) is limited to the requirements set forth
in section 224 and thus does not require the incumbent LEC to provide access to wiring it does
not control inside buildings. Given that ALTS does not cite specific instances where Bell
Atlantic has denied access to any conduits or rights-of-way that it does own or control within
multiple tenant environments, we do not find sufficient evidence in the record to refute Bell
Atlantic's assertion.

267. RCN raises concerns regarding access to conduits and ducts provided by Bell
Atlantic's wholly owned subsidiary Empire City Subway.1n RCN does not argue, however, that
Empire City Subway is not providing competitive LECs with equivalent access to conduits, but
instead argues that any delay in accessing conduits is more detrimental to competitors than to
Bell Atlantic. Because RCN does not assert that Bell Atlantic is providing access to conduits in
a discriminatory manner, we have no basis for finding noncompliance with this checklist item.
We note that no other commenter challenges Bell Atlantic's compliance with this checklist item.

nondiscriminatory attachment access, the Commission retains jurisdiction. Local Competition First Report and
Order, II FCC Rcd at 16104; 47 U.S.c. § 224(c)(I).

Bell Atlantic Application at 26-27; Bell Atlantic Lacouturerrroy Decl. at paras. 128-139.

169 New York Commission Comments at 70-75. See also Intermedia Comments at 6 (stating that in Intermedia's
experience, Bell Atlantic has complied with the requirements of this checklist item).

170 ALTS Comments at 48-49. RCN raises simil~r issues regarding house and riser cables under checklist items 2
and 4. RCN Comments at 3-5.

171 Bell Atlantic Lacouturerrroy Reply Decl. at para. 144.

In Letter from Patrick J. Donovan, Swidler Berlin Shereff Friedman, LLP, Counsel for RCN, to Magalie Roman
Salas, Secretary, Federal Communications Commission, CC Docket No. 99-295 (Filed November 3, 1999) (RCN Ex
Parte Letter). RCN claims that access to conduits and ducts requires 90 to 120 days and these delays are especially
burdensome to competitive LECs with more limited infrastructure than Bell Atlantic. See also RCN Reply at 4-5.
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